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DEPOSITED BY THE 
UNI/ED STATES OF AMERICA 


AMENDING FURTHER AND MAKING PERMANENT THE 
MISSING PERSONS ACT 


FRIDAY, JULY 19, 1957 


Unrrep Srates SeNaTE, 
Special SUBCOMMITTEE OF THE 
CoMMITTEE ON ARMED SERVICES, 
Washington, D.C. 

The subcommittee, composed of Senators Symington (chairman), 
Ervin, and Case, met, pursuant to call, at 10:50 a. m., in room 212, 
Senate Office Building. 

Present : Senators TER (presiding) and Ervin. 

Also present: William H. Darden of the committee staff. 

Senator Symineron. The meeting will come to order. This morn- 
ing we have scheduled a hearing on H. R. 5807, to amend further and 
make permanent the Missing Persons Act, as amended. Without ob- 
jection a copy of the bill and a copy of a letter from the chairman of 
the committee dated July 3, 1957, referring the bill to this subeommit- 
tee, will be inserted in the record at this point. 

(HH. R. 5807 is as follows:) 


LH. R. 5807, 85th Cong., 1st sess.] 


AN ACT TO amend further and make permanent the Missing Persons Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Missing Persons Act (56 Stat. 143), 
as amended, is further amended as follows: 

(a) Section 1 (a) (8) is amended to read as follows: 

“(3) Civilian officers and employees of the departments who are citizens or 
nationals of the United States, or who are aliens who have been admitted to the 
United States for permanent residence, except that the following categories of 
civilian officers and employees shall be covered only upon a determination by the 
head of the department concerned that such status is the proximate result of 
employment by the department : 

“(i) persons who enter any status listed in section 2 of this Act within 
the continental limits of the United States and 

“(ii) persons who enter any status listed in section 2 of this Act who are 
residents at or in the vicinity of their places of employment in the Territories 
and possessions or in foreign countries and who were not living there solely 
as a result of their employment.” 

(b) Section 2 is amended to read as follows: 

“Sec. 2. (a) Any person who is in the active service, or is performing full- 
time training duty, other full-time duty, or inactive duty training and who is 
officially determined to be absent in a status of missing, missing in action, in- 
terned in a foreign country, captured by a hostile force, beleaguered by a hostile 
force, or besieged by a hostile force shall, for the period he is officially carried or 
determined to be in any such status, be entitled to receive or to have credited to 
his account the same basic pay, special pay, incentive pay, basic allowance 
for quarters, basic allowance for subsistence, and station per diem allowances 
for not to exceed ninety days, to which he was entitled at the beginning of such 
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period of absence or may become entitled thereafter, except that the pay and 
allowances for a person who is performing full-time training duty or other full- 
time duty without pay, or inactive duty training with or without pay, shall be 
that to which he would have been entitled if he had been performing full-time 
active duty with pay, and entitlement to pay and allowances shall terminate 
upon the date of receipt by the department concerned of evidence that the per- 
son is dead or upon the date of death prescribed or determined upon provisions 
of section 5 of this Act. Such entitlement to pay and allowances shall not 
terminate upon the expiration of a term of service during absence and, in case 
of death during absence, shall not terminate earlier than the dates herein pre- 
scribed. There shall be no entitlement to pay and allowances for any period 
during which such person may be officially determined absent from his post of 
duty without authority and he shall be indebted to the Government for any 
payments from amounts credited to his account for such period. Persons per- 
forming full-time training duty, or inactive duty training shall be entitled to the 
benefits of this section only when such persons are officially determined to be ab- 
sent in a status of missing, missing in action, interned in a foreign country, cap- 
tured by a hostile force, beleaguered by a hostile force, or besieged by a hostile 
force as a result of the performance of prescribed duty ordered by competent 
authority : 

“(b) Notwithstanding any other provision of law, such entitlement to pay and 
allowances shall not be denied, in the case of any member of the Philippine 
Scouts who was captured in the Philippine Islands by the enemy during World 
War II, solely on the ground that such member was paroled and permitted to 
return to his home and engage in civilian pursuits prior to the termination of 
the Japanese occupation of such islands. Claims of members of the Philip- 
pine Scouts for pay and allowances under this subsection (whether or not such 
claims have been presented and rejected or disallowed) may, until three years 
after the date of enactment of this subsection, be presented for consideration or 
reconsideration and payment under this subsection: Provided, That no claims 
shall be approved for payment if after an investigation a finding is made that 
the claimant voluntarily participated with or for the Japanese Government, Japa- 
nese nationals, or others and performed actions or duties of an active military 
nature hostile to the United States: Provided further, That except in the event 
of legal proceedings, any person except the authorized representative of the 
American Red Cross, the American Legion, the Disabled American Veterans, and 
the Veterans of Foreign Wars, and such other organizations as shall be approved 
by the Secretary of Defense, who shall hereafter, directly or indirectly, solicit, 
contract for, charge, or receive any fee or compensation for rendering assistance 
in the preparation, execution or filing of the necessary papers in any application 
for the pay and allowances authorized by this subsection shall be guilty of a mis- 
demeanor, and each and every offense shall be punishable by a fine of not more 
than $500 or by imprisonment at hard labor for not more than two years, or by 
both such fine and imprisonment.” 

(c) Section 9 is amended by redesignating that section as subsection (a) and 
adding the following new subsection at the end thereof: 

“(b) A dependent of any person in active service, as defined by this Act, is 
a ‘person’ under this Act for the sole purpose of determining status as provided 
in sections 5 and 9, and any determination under those sections by the head of 
the department concerned shall be conclusive on all other departments of the 
yovernment: Provided, That nothing in this section shall be construed as con- 
ferring upon any dependent any right to pay, allowances, or other compensation 
to which not otherwise entitled.” 

(d) Section 12 is amended to read as follows: 

“Sec. 12. The dependents and household and personal effects of any person 
in active service (without regard to pay grade) who is officially reported as 
dead, injured, missing for a period of thirty days or more, interned in a foreign 
country, or captured by a hostile force, may be moved (including packing, crating, 
drayage, temporary storage, and unpacking of household and personal effects) 
to the official residence of record for any such person or to the residence of his 
dependent, next of kin, or other person entitled to receive custody of the effects 
in accordance with regulations issued by the head of the department concerned ; 
or, upon application by such dependent, next of kin, or other person, or upon the 
person’s application if injured, to such other location as may be determined in 
advance or subsequently approved by the head of the department concerned or 
by such person as he may designate. When the head of the department con- 
cerned determines that an emergency exists and that such sale would be in the 
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best interests of the Government, he may provide for the disposition of the motor 
vehicles and other bulky items of such household and personal effects of the 
person by public or private sale. Prior to any such sale, and if practicable, a 
reasonable effort shall be made to determine the desires of the interested 
persons. The net proceeds received from such sale shall be transmitted to the 
owner or to other persons in accordance with regulations issued by the head of 
the department concerned; but if there be no such persons or if such persons 
or their addresses are not ascertainable within one year from the date of sale, 
the net proceeds may be covered into the Treasury as miscellaneous receipts. 
Claims for net proceeds which are covered into the Treasury under the authority 
of this section may be filed with the General Accounting Office by the rightful 
owners, their heirs or next of kin, or their legal representatives at any time prior 
to the expiration of five years from the date the proceeds are covered into the 
Treasury ; and, if so filed, the General Accounting Office shall allow or disallow 
the claim. When such claim is allowed it shall be paid from the appropriation 
for refunding moneys erroneously received and covered. If claims are not filed 
prior to the expiration of five years from the date the proceeds are covered into 
the Treasury, they shall be barred from being acted on by the courts or the General 
Accounting Office. The provisions of this section do not amend or repeal the 
Federal Tort Claims Act (60 Stat. 842-847), as amended; sections 2575, 2733, 
4712, 4713, 6522, 9712, 9713, title 10, United States Code; or section 507, title 14, 
United States Code. The head of the department concerned is authorized to 
store the household and personal effects of the person until such time as proper 
disposition can be made. The cost of such storage and transportation, including 
packing, crating, drayage, temporary storage, and unpacking of household and 
personal effects, shall be charged against appropriations currently available. In 
lieu of transportation authorized by this section for dependents, the head of the 
department concerned may authorize the payment in money of amounts equal to 
such commercial transportation costs or a monetary allowance in lieu of trans- 
portation as authorized by law for the whole or such part of travel for which 
transportation in kind is not furnished, when such travel shall have been com- 
pleted. When the person is in an ‘injured’ status, the movement of dependents 
or household and personal effects provided for herein may be authorized only in 
cases where the anticipated period of hospitalization or treatment will be of 
prolonged duration. No transportation shall be authorized pursuant to this 
section upon application by dependents unless a reasonable relationship exists 
between the condition and circumstances of the dependents and the destination 
to which transportation is requested. Beginning June 25, 1950, and for the 
purposes of this section only, the terms ‘household and personal effects’ and 
‘household effects’ may include, in addition to other authorized weight allowances, 
not to exceed one privately owned motor vehicle, shipment of which at Govern- 
ment expense is authorized in those cases where the vehicle is located outside 
the continental limits of the United States or in Alaska.” 

(e) Section 15 is amended to read as follows: 

“Src. 15. This Act, except sections 13, 16, and 17, is effective from September 
8, 1989.” 

Sec. 2. Subsection 2 (b) Missing Persons Act, as added by this Act, is effective 
from September 8, 1939. All other amendments made by this Act are effective 
upon the date of enactment of this Act. 

Passed the House of Representatives May 6, 1957. 

Attest: 

RALPH R. Roserts, Clerk. 


(The letter referred to is as follows:) 
JULY 3, 1957. 
Hon. Stuart SyMINneTon, 
lnited States Senate, 
Washington, D.C. 

DEAR SENATOR SYMINGTON: This letter is to request that you serve as chairman 
of a subcommittee for the consideration of H. R. 5807, to amend further and make 
permanent the Missing Persons Act, as amended, 

H. R. 5807 is a departmental bill that was amended in the House to include a 
provision relating to the pay of Philippine scouts for the period of their parole 
following capture by the Japanese during World War II. This amendment 
would effectuate the purpose of S. 1239, a bill introduced by Senator Mansfield 
that is opposed by the Department of the Army and the Comptroller General 
H. R. 5807 has been scheduled for the last three committee meetings, but consid- 
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eration of it has not been completed for several reasons, including early sessions 
of the Senate, absence of a committee quorum, and pressure of other important 
business. 

To prevent a possible lapse of payments to dependents of persons in a missing 
status, the committee has favorably reported a measure to continue the effective- 
ness of the Missing Persons Act until April 1, 1958. It seems desirable to have a 
subcommittee considered whether the Missing Persons Act should be made perma- 
nent and whether the proposed amendments, including the one relating to the pay 
of Philippine Scouts, should be adopted. 

Senator Ervin and Senator Case are being asked to serve as the other members 
of this subcommittee. 

Mr. Darden of the committee staff is available to assist the subcommittee. 

Sincerely, 


Senator Syminecron. As the letter from the chairman indicates, 
H. R. 5807 is a Department of Defense legislative proposal that was 
amended in the other body to include a provision relating to the pay of 
Philippine Scouts for the period of their parole following capture by 
the Japanese during World War II. 

This amendment would effectuate the purpose of S. 1239, a bill 
introduced by Senator Mansfield. Since Senator Mansfield appeared 
before the full committee on June 27, 1957, to support this provision, 
the Chair would suggest that Senator Mansfield’s statement at that 
time be incorporated in our record for today at the appropriate place. 

(Senator Mansfield’s statement is as follows :) 


STATEMENT OF HON. MIKE MANSFIELD, UNITED STATES SENATOR 
FROM THE STATE OF MONTANA 


Mr. Chairman and members of the committee, I am taking this opportunity 
this morning to respectfully urge your committee to act favorably on H. R. 5807, 
a bill to provide permanent authority for heads of military or other Government 
departments to continue payment of the pay and allowances of military and 
civilian personnel during periods of absence from posts of duty while in a missing 
status, to initiate and discontinue allowances of the dependents of such personnel 
and to make presumptive findings of death and other determinations under 
appropriate circumstances. 

The bill contains the provisions of 8. 1239, which I introduced in February and 
which is also before your committee. The provisions of my bill begin on line 1 
page 4 through line 7, page 5, and provide that entitlement to pay and allowances 
shall not be denied in the case of any member of the Philippine Scouts who were 
captured in the Philippine Islands by the enemy during World W’ar II solely on 
the ground that such member was paroled or permitted to return to his home 
prior to the termination of the Japanese occupation of the Philippine Islands. 

The Philippine Scouts were authorized by act of the United States Congress 
shortly after the Spanish American War, and were enlisted men paid, trained, 
and utilized in the United States Army. 

The Philippine Scouts fought in Pataan and Corregidor and the survivors of 
that campaign and the death march became prisoners of war. 

After about half of these prisoners of war had died in concentration camps 
the Japanese “paroled home to die” the survivors who, by that time, were 
all seriously ill. This “parole” was officially declared as of no validity because 
it was signed under duress. 

The island of Luzon was extensively occupied by the Japanese forces and 
provided no suitable hiding place for a large number of people. As a result, 
the guerrilla situation on Luzon was in a state of confusion. The only large 
militant guerrilla unit in the zone was the Hukbalahap—which was later dis- 
closed to be led by Communists. 

In order to protect the right to pay of the men who became prisoners of war, 
Congress passed the Missing Persons Act. The pertinent provision of the law 
in which we are interested is section 2, which states that personnel “in the 
status of missing in action, interned in neutral country, captured by an enemy, 
beleaguered or besieged” shall be entitled to pay and allowances. 
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This entitlement to pay and allowances was to be denied only “for any period 
during which such person may be officially determined absent from his post of 
duty without authority.” 

The back-pay issue hinges on the interpretation given by the Army of this 
“absent from his post of duty without authority” provision of the act. 

The War Department in a letter to the commander in chief of the Armed 
Forces of the West Pacific authorized the commander to make his determina- 
tion of absence from post of duty without authority, when there is “reasonably 
conclusive evidence of intent to avoid or shirk combat, or hazardous duty, or 
abandonment of loyalty.” 

In other words, proof of desertion and disloyalty. 

The men whom we had previously praised for their heroism and loyalty to 
America were later denied the pay owed them by our Government by the im- 
plementation of the very act passed to protect this right. 

Staff Memorandum No. 14, of the Armed Forces of the West Pacific estab- 
lished the rule that during the period in which a person had not “actively 
joined guerrillas or actively participated in the anti-Japanese movement” was 
not in a casualty status, and therefore not entitled to pay if he (@) evaded 
capture and returned home and continued a normal mode of living, (b) was 
captured and imprisoned, but was afterward released, (¢c) failing with above, 
was materially restrained or suffered serious deprivations to an extent greater 
than the restrictions and inconveniences and lowered standard of living gener- 
ally suffered by other residents incident to the Japanese occupation as the 
direct result of his former military status. 

The burden of proof was placed with the individual. 

The rules established by this memorandum did not give adequate consider- 
ation to the confused conditions existing in the Philippines. 

Participation in active guerrilla warfare entitled a person to collect pay in 
spite of the fact that the usages and customs of warfare do not sanction guer- 
rilla warfare and our declared policy was against such activities. 

A prisoner, after he accepted a “parole” lost his right to pay in spite of the 
fact that such parole has been declared invalid. 

Each prisoner had to prove material restraint, serious deprivation to an 
extent greater than those suffered by other residents, as a direct result of his 
former military status. 

This burden of proof has been required only from the veterans of the Philip- 
pine campaign. American citizens living in the Philippines during the occu- 
pation, whether or not they led a normal life, or whether or not they suffered 
deprivation or were restrained to any extent, have been justly compensated 
by our Government. 

When the Philippine Scouts went on parole—even against their wishes— 
they did not become civilians. Their enlistment did not expire. The simple 
fact is that they remained soldiers of the United States Army all of the time 
they were on parole, regardless of duties performed unless they were contrary 


. to the interest of the United States. 


A soldier’s pay is not a gratuity. It is payment in terms of a contractual 
relationship. In this respect I say that the Army erred in refusing to pay 
these men. I understand that the Navy paid its insular forces made up of 
Filipinos, who were captured and lated paroled. 

It is difficult to understand how one branch of our military service will pay 
these servicemen for the exact type of service for which another branch of our 
service refuses to honor. 

The time has come when this Government would meet its obligation to the 
remaining members of the Philippine Scouts. The provisions of H. R. 5807 will 
direct the Department of the Army to carry out its contractual obligations to 
these people. 

In conclusion I want to make it clear that the payment of these claims, under 
the Missing Persons Act, should be made only to the Philippine Scouts as dis- 
tinguished from soldiers of the Philippine Army. 

Mr. Chairman, I appreciate the opportunity of appearing before your com- 
mittee on this matter and I sincerely hope the committee will act expeditiously 
on H. R. 5807. 


Senator Ervin. Mr. Chairman, I regret very much I am not going 
to be able to stay for the hearing on account of having 99 other 
things to do this morning. I have made a very thorough study of 
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this bill that relates to extending these benefits to the Philippine 
Scouts and I am strongly in favor of the bill. I regret that I can’t 
stay to hear the evidence. 

nator Symrneron. I am delighted that the distinguished Sen- 
ator from North Carolina was kind enough to grace us with his 
presence even for so short a period. I was hoping that he would 
not mention the fact that he was late because of pressing business 
as I just got here myself. 

Senator Ervin. I wish I could stay. I am in favor of the bill. 

Senator Symineton. Let the record so show. 

The first departmental witness is Brig. Gen. George R. Mather, 
Director of Personnel Policy, Office of the Deputy Chief of Staff 
for Personnel, Department of the Army. 

General Mather, will you sit up here for the benefit of the reporter 
and myself ? 

Have you a statement ? 

General Martner. Yes, sir; I do. 

Senator Symrneron. How long is it? 

General Maruer. Very short, sir. 

Senator Symineron. Will you read it? 


STATEMENT OF BRIG. GEN. GEORGE R. MATHER, DIRECTOR OF 


PERSONNEL POLICY, OFFICE OF THE DEPUTY CHIEF OF STAFF 
FOR PERSONNEL, DEPARTMENT OF THE ARMY 


General Marner. Mr. Chairman, I am Brig. Gen. George R. 
Mather, Director of Personnel Policies, Office of the Deputy Chief of 
Staff for Personnel, Department of the Army. 

The Department of the Army has been designated as the represent- 
ative of the Department of Defense for this legislation. The views 
I express here represent the Department of Defense for that pur- 

ose. I have with me today representatives of the other services 
or the purpose of answering any questions which you may have 
with particular reference to their service. These witnesses are Lt. 
Col. Walter C. Davison, Department of the Air Force, Lt. Comdr. 
R. H. Weller, Department of the Navy, and Capt. James Hogsett, 
United States Marine Corps. 

In addition, to assist me in answering any technical questions I 
have with me Capt. William Persons, Office of The Judge Advocate 
General, Department of the Army, and Maj. E. A. Turrou from 
The Adjutant General’s Office, Department of the Army. 

I have a brief prepared statement which I would like to present to 
the committee. This statement covers all of H. R. 5807 except. that 
portion which was added by the House Armed Services Committee 
concerning the Philippine Scouts. Mr. Ollon D. McCool, Office of the 
Adjutant General, Department of the Army, will represent the De- 
partment of Defense with respect to this portion of the bill. He has 
a prepared statement that he will submit to the committee, and is 
accompanied by Lt. Jack P. Jeffries, of the Judge Advocate General’s 
Office, Department ofthe Army. 

Mr. Chairman, I shall not take the committee’s time in going into 
the background of the Missing Persons Act, the history of which, I 
believe, is familiar to all. 
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This act, Public Law 490, 77th Congress, as amended, is the only 
authority under which the heads of the executive departments are 
authorized to continue to credit the pay accounts of persons within 
the scope of the statute while missing, missing in action, interned, 
captured, or in similar status, or to continue, make, or modify allot- 
ments to their dependents during such periods of absence. 

It also authorizes the head of the department concerned to make 
findings of death, if proper, after 1 year’s absence, or any greater 
period if circumstances warrant, and thereby enable settlement of 
accounts, and entitlement to certain Government benefits, without 
waiting for the 7 years of unexplained absence, or statutory modifica- 
tions thereof, which would otherwise be necessary before terminating 
an individual’s accounts or settling his estate. 

The main purpose of this bill is to provide permanent authority 
for taking these same actions, which are now being done on the basis 
of temporary law. 

The proposed H. R. 5807 contains the following desirable amend- 
ments to the existing law which will adapt it to present military con- 
cepts and current world conditions : 


1, PROVIDES PERMANENT AUTHORITY 


It amends the current law to remove termination date. 
2, EXTENDS COVERAGE 


It extends coverage to the following classes of civilian employees 
not heretofore covered whose casualty status is determined to be the 
proximate result of their employment. 

(a) Part-time and intermittent employees: The employment by the 
Federal Government of these categories of United States nationals 
and aliens who have been admitted to the United States for perma- 
nent residence is essential to the successful accomplishment of the 
Department of. Defense mission, both overseas and at home. Their 
coverage under this act is only equitable. 

(6) Employees entering a missing status within the continental 
limits of the United States: The head of the department concerned 
must determine that the missing status is the proximate result of 
their employment. This extension of coverage under the act to Fed- 
eral employees in the United States is extremely important today be- 
sause of the possibility that such employees may enter a missing 
status as a result of an aircraft accident in the performance of their 
duties, or while actively engaged in security missions. 

(c) Reserve personnel undergoing training: A limited extension of 
the provisions of the act is proposed for members of the Reserve com- 
ponents performing either full-time training duty or inactive duty 
training. Upon entering a missing status these individuals would be 
entitled to the same pay and allowances they would receive had they 
been performing full-time active duty. This bill would provide a 
reservist performing his training duty, with or without pay, entitle- 
ment. as if he were on active duty, full time, with active-duty pay. 

This coverage would be in line with the current policy of according 
members of the Reserve components, whenever possible, comparable 
benefits accorded to members of the Regular Establishment. 
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3. COVERS DEPENDENTS 


Existing law does not provide for the determination of death in 
the case of a dependent of personnel covered by this act. The act as 
proposed would provide that authority. This determination will be 
conclusive on other departments of the Government, but would not 
give a dependent any right to pay, allowances, or other compensation 
to which she would not otherwise be entitled. Without this authority, 
hardships have been incurred when judicial determinations have been 
required prior to payments of various benefits to other surviving 
dependents. 

4. PROVIDES TRANSPORTATION AUTHORITY 


This act will provide additional authority for the transportation of 
dependents, household goods, and personal effects of persons dead, in- 
jured, missing for 30 days or more, interned in a foreign country 
or captured, to the official residence of the person or to another location 
approved by the head of the department, with or without application 
by the next of kin. Existing law provides only for the transportation 
upon application by a dependent. Serious difficulty has been expe- 
rienced in the past in locating dependents to which the household 
goods or personal effects could “be shipped, thus creating unnecessary 
storage costs and excessive correspondence. 


5. PERMITS EMERGENCY SALES 


This act would authorize the head of the department under emer- 
gency conditions to dispose of certain items such as privately owned 
vehicles and bulky items of household goods and personal effects of 
the person in a missing status. The proceeds would be transmitted 
to the owner or his dependents. If this is not practicable or ascertain- 
able the funds would be turned into the Treasury as miscellaneous 
receipts. 

The foregoing substantive amendments contained in this proposed 
legislation would be effective as of the date of enactment and would not 
have any retroactive application. 

The existing authority under which actions are presently taken was 
enacted on a temporary basis in March 1942. This authority has been 
extended several times and under the current extension terminates on 
July 1, 1957. 

ontinued tension throughout the world and oceasional incidents 
involving the disappearances of members of the services as well as 
civilian governmental employees make it essential that the authority 
be continued and on a permanent basis. 

A large number of Army-Navy personnel were reported as missing 
before the March 1942 enactment of this act. Their dependents en- 
countered severe hardships due to the lack of legislative authority to 
continue payment of pay and allowances. 

The military was confronted with serious administrative problems 
in meeting the needs of these dependents. To avoid a possible lapse 
in authority due to the temporary nature of the existing law and a 
possible recurrence of these hardships upon survivors, it is desirable 
that this legislation be made permanent. 

In closing, gentlemen, enactment of this proposed legislation will 


= = 
establish permanent authority to take necessary action in all cases and 
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at any time that members of the military or civilian government em- 
ployees become missing while in the performance of their duties. It 
will give added assurance to men and women, in and out. of uniform, 
that Congress and the people of the United States are interested in 
their welfare at all times. 

Inasmuch as current authority for implementing the Missing Per- 
sons Act terminates on July 1, 1957, the Department of Defense con- 
siders it most urgent that this proposed legislation be enacted without 
delay. 

As I have indicated, Mr. McCool is with me today and is prepared 
to submit a statement concerning section 2b of this bill, which in- 
volves payments to the Philippe Scouts. 

I appreciate this opportunity to appear before the committee and 
shall be happy to answer any questions you may have on this bill. 

Thank you. 

Senator Symineron. Thank you very much, General. This is a 
subject that we have been over considerably. I have no questions. 
ilas Mr, McCool a statement that you would like to have him make? 

General Maruer. Yes, sir, it is a very short one. 

Senator Symineron. Mr. McCool, will you take the witness stand ? 

Thank you, General. 


STATEMENT OF OLLON D. McCOOL, OFFICE OF THE ADJUTANT 
GENERAL, DEPARTMENT OF THE ARMY 


Mr, McCoou. Mr. Chairman, I am Ollon D. McCool, Office of The 
Adjutant General, Department of the Army. I have a prepared 
statement which I would like to present to the committee. The state- 
ment pertains only to that portion of H. R. 5807 which would amend 
section 2 of the Missing Persons Act to prohibit denial of pay and 
allowances to any eer of the Philippine Scouts captured in the 
Philippines by the enemy during World War II, solely on the ground 
that such member was paroled and permitted to return to his home 
and engage in civilian pursuits prior to the termination of the Japa- 
nese occupation of the islands. 

Public Law 490, 77th Congress, 1942, commonly known as the 
Missing Persons Act, provides legal authority for heads of depart- 
ments to render determinations of status for pay of personnel who are 
missing, missing in action, interned in neutral countries, captured, 
beleaguered or besieged. 

Prior to the reoccupation of the Philippine Islands by the Armed 
Forces of the United States, a detailed plan was developed by the 
War Department for the recovery and processing of personnel in the 
Philippine Islands who had served with the United States Forces. 

This plan was known as the War Department plan for casualty ad- 
ministration upon reoccupation of the Philippines and was based on 
the Missing Persons Act. I will quote a part of section IV, para- 
graph 1 (e), of this plan as it has a direct bearing on this matter. 


1 (e) * * * A mere termination or suspension of official military or employ- 
ment status by enemy occupation which has not deprived a resident of reasonable 
freedom of action and opportunity of livelihood, and has not caused him or his 
dependents to suffer serious deprivation by reason of his former official status, is 
not an absence occasioned by enemy action with entitlement during same to full 
pay and allowances of former employment, and hence does not warrant an official 
determination or redetermination of missing or missing in action. 
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The Missing Persons Act and the War Department plan just re- 
ferred to were implemented by Staff Memorandum No. 14, Head- 
quarters, United States Army Forces Western Pacific dated December 
27, 1945. Because of its vital importance to this subject, I would like 
to read part of that memorandum to you. 


2. Under the policy of this headquarters, determination of casualty status and 
entitlement to pay under the Missing Persons Act will be as follows: 

(a) A person missing in action (whereabouts unknown) or captured and 
imprisoned or interned by the enemy until his recovery by United States forces, 
will be determined to be in a casualty status with entitlement to pay for such 
period. 

(b) A person who evaded capture, or fled to the hills, or actively joined 
guerrillas, or actively participated in the anti-Japanese movement, or remained 
in hiding to avoid capture, until his return to military control, will be deter- 
mined to be in a casualty status with entitlement to pay for such period. 

(c) A person who evaded capture, but returned to his home and continued a 
normal mode of living, will be determined not to be in a casualty status and not 
entitled to pay from the date he returned home until he actively joined guerrillas 
or actively participated in the anti-Japanese movement, or returned to military 
control. 

(d@) A person who was captured and imprisoned or interned by the enemy, 
but was thereafter released, will be determined not in a casualty status and 
not entitled to pay from the date of his release until the date he actively joined 
a guerrilla force, or actively participated in the anti-Japanese movement, or 
returned to military control. 

(e) A person whose active service in or for the military forces of the United 
States was terminated as a result of the enemy occupation and who was per- 
mitted to return to his home and pursue a normal mode of living will be deter- 
mined not in a casualty status and not entitled to pay after the date of termina- 
tion of such active service. 

(f) A person falling within (c), (d), or (e) above. who can prove that 
material restraint was imposed on him or that he suffered “serious deprivation” 
to an extent greater than the restrictions, inconveniences, and lowered standards 
of living generally suffered by other residents incident to the Japense occupa- 
tion, as a direct result of his former official status under the United States, will 
be determined in a casualty status with entitlement to pay for the period such 
conditions existed. The burden of proof rests with the claimant. 


Tt must be borne in mind that these policies were applicable to, and 
constituted the criterion applied in, all determinations made under 
the Missing Persons Act, and not only in cases involving Philippine 
Scouts. Each Philippine Scout case was individually considered in 
accordance with the policy established in staff memorandum No. 14. 

If adequate evidence was furnished by the individual or was other- 
wise obtained or developed to indicate that the individual was sub- 
jected to undue restraint, deprivation, or hardship as a result of his 
military status, a determination of casualty status was made which 
entitled the individual to pay. This determination was made irre- 
spective of whether an individual had given his parole. 

One of the primary reasons for the policy contained in staff memo- 
randum No. 14 was that after having escaped or after being paroled, 
many Filpinos returned home or established a new residence and gen- 
erally were not subjected to any greater hardship than other members 
of the civilian Filipino populace. 

Although there was no requirement for them to do so, many Fili- 
pinos, including Philippine Scouts, voluntarily joined guerrilla units 
or engaged in other anti-Japanese activities. Those who did so were 
determined to be in a casualty status with entitlement to full pay for 
this period of guerrilla service. 

These individuals were literally risking their own lives as well as 
the lives of their families while serving in such capacity. It is not 
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believed that there is any justice in a policy which would also give 
military pay and allowances to those who chose to follow a normal 
civilian life under the Japanese occupation. 

Moreover, a number of Philippine Scouts were employed by the 
Japanese or the puppet government during periods in which they 
were in a parole status. 

Although in the ovewhelming majority of cases there was no act 
of disloyalty against the United States, it is not believed that there 
is any legal or moral obligation upon the United States to pay these 
individuals for the period during which they were actually employed 
and paid by the Japanese. Should the Missing Persons Act be 
amended as proposed, they would receive pay from the United States 
Government for the same period of time. 

It is believed that undue emphasis has been placed upon the parole 
given by the Japanese military authorities to the members of the 
Philippine Scouts. The important question is whether the individual 
concerned fell within one of the categories of casualties listed in the 
Missing Persons Act. When he returned to his home and resumed the 
life normal to a Filipino civilian during the Japanese military occu- 
vation, he thereby ceased to be within any of those categories, and 

e ceased both legally and morally to be entitled to the benefits of 
the Missing Persons Ret until such time as he once again came within 
one of the categories listed in the act. This is true whether he was 
paroled or was one of those Scouts who avoided capture but returned 
to his home at or about the time of the fall of the Philippines in 
1942, 

The question of paying Philippine Scouts for all periods after their 
release from prisoner-of-war camps has been raised on numerous oc- 
casions. As a result, the criteria utilized by the Department of the 
Army in administering the Missing Persons Act have been subjected 
to numerous thorough reviews. This matter has been brought to the 
attention of the White House, the Secretary of Defense, and the 
Secretary of the Army during both Democratic and Republican ad- 
ministrations. 

In addition it has also been heard in the United States Court of 
Claims. In the case of Moreno vy. U. 8. (93 Fed. Supp. 607 (1959) ), 
which involved a Scout claim for pay during period of parole, the 
court denied relief and stated that “it cannot be said that the answer 
which the Department gave was arbitrary and capricious.” The 
Supreme Court, on October 8, 1951, denied ceriorari (342 U.S. 814 
(1951)). 

In the event Philippine Scouts are paid for the entire period after 
their parole, it is estimated that approximately 6,000 Philippine 
Scouts will benefit from the legislation. The benefits will total shoe 
$2,640,000. While current consideration pertains only to Philippine 
Scouts, it appears quite certain that its enactment would result in great 
pressure to reopen this question with respect to all the organized 
forces of the Commonwealth of the Philippines who were subjected 
to similar conditions. Should this happen it would require the recén- 
sideration of all previous claims determined negatively, and the ad- 
judication of many thousands of new claims. The costs of benefits 
for pay and allowances alone would ‘total approximately $44 million 
exclusive of administrative costs. 
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In testimony given before the House Armed Services Subcommit- 
tee, on H. R. 2208, 84th Congress, a bill that would have required 
that Philippine Scouts be paid for the period after parole, it was 
stated by those favoring that bill that the United States Govern- 
ment was not obligated to pay benefits to members of the Philippine 
Army during periods of parole—that the Republic of the Phili»pines 
had enacted legislation for the pay of such personnel. 

In this connection, however, the Republic of the Philippines pre- 
sented ‘a claim in 1955 via diplomatic channels in which it requested 
that the United States provide the funds from which to pay members 
of the Army of the Philippines for the entire period of parole. This 
claim is still under consideration by the executive branch. Further, 
on December 19, 1956, the Department of State received a diplomatic 
note from the Republic of the Philippines in which the Ambassador 
of the Philippines requests the assistance of the Secretary of State in 
proposing legislation extending the benefits of the Missing Persons 
Act, similar to those contained in H. R. 11787, 84th Congress, to the 
Philippine Army as well as to the Philippine Scouts. 

In summary, the Department of the Army believes that its appli- 
cation of the Missing Persons Act has been sound and just. It is for 
this reason that the Department of Defense must state its opposition 
to H. R. 5807 insofar as it would require the payment of Philippine 
Scouts for the period after their parole. 

I appreciate this opportunity of appearing before the committee, 
and will be happy to answer any questions you may have on this pro- 
posed amendment. There is with me, to help answer questions, Lt. 
Jack P. Jeffries of the Judge Advocate General’s Office, Department 
of the Army. 

Senator Symineron. Thank you, Mr. McCool, for your statement. 
The Chair has no questions to ask at this time. The matter has been 
covered in considerable detail before, as you know. We have some 
other witnesses. The next scheduled is Mr. Miles D. Kennedy, repre- 
senting the American Legion. 

Mr. Kennedy, have you a statement ? 

Mr. Kennepy. I don’t have any of my own, Mr. Chairman, but I 
do have one I would like to offer in evidence of another party. 

Senator Symineron. All right. I think you are pretty well known 
to this committee, Mr. Kennedy. 


STATEMENT OF MILES D. KENNEDY, REPRESENTING THE 
AMERICAN LEGION 


Mr. Kennepy. I am Miles D. Kennedy, national legislative director 
of the American Legion. We are very much interested in this legis- 
lation. I want to personally thank you, Mr. Chairman, and your 
associates on the subcommitte for taking time out of your busy lives 
especially during these hectic days in the Senate to hear this 
legislation. 

I had hoped to have our testimony presented by Mr. Clarence H. 
Olson, the assistant legislative director of the American Legion but 
he unfortunately has to be in Montana on some personal business and 
Legion business, Montana being his home State. He served as an 
officer in both World War I and World War II. In World War IT he 


served as a colonel in the headquarters staff and was attached to the 
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staff in the Philippines for a little over a year and became personally 
conversant with the problems we have under consideration in the 
Philippine Scouts. 

Appreciating as I do, Mr. Chairman, that you are very familiar 
with what has happened, I am going to leave out a lot of the detail. 
Of course the matter came up as passed by the House in a somewhat 
similar bill last year. When it came over to the Senate Armed Serv- 
ices Committee it was pretty late in the session and Senator Russell 
said he would even defer to hear it this year in the event the House 
passed the similar bill. The House has passed a similar bill, and that 
is the one that is now before you for consideration. Our people testi- 
fied before the House Armed Services Subcommittee of which Con- 
gressman Brooks of Louisiana was chairman both in 1956 and again 
when the bill came up in 1957. There doesn’t seem to be any dispute 
between the representatives of the Army who oppose the provision 
dealing with the Philippine Scouts and the proponents of that part 
of the bill insofar as the extension of the act is concerned and both 
sides agree I think that there are approximately 6,000 of these Scouts 
involved. Wedonot dispute that. That is the same testimony as our 
people presented. 

Both sides also apparently agree on the approximate cost involved 
which as Mr. McCool said would be if the legislation were enacted 
about $2,600,000. It all boils down in the final analysis as I see it, 
Mr. Chairman, to what constitutes the question of what type of parole 
these men had. When I say these men I mean the Philippine Scouts 
who were an integral part of the American Army having been author- 
ized by Congress February 2, 1901, I think it was. They were an 
integral part of the United States Army. They were not part of the 
Philippine Army. There is no dispute about the fact that they were 
captured during the siege of Bataan and Corregidor and later on they 
were released by the Japanese due to the fact food was short and the 
Japs ran out of supplies and wanted to be relieved of the obligations 
of feeding them and clothing them and taking care of them, such little 
as they did give them, They were released under strict parole condi- 
tions. As r understand it, the Army’s position, they claim that the 
reason they haven’t recognized these claims of the approximately 6,000 
Scouts involved is that in their opinion they were not subject to any 
undue restrictions any more than the other civilians who were living 
in the islands at the time. 

We eee that contention very much, Mr. Chairman. During the 
hearings before the House Armed Services Committee in 1956 one of 
our witnesses was Rev. Father John E. Duffy who now lives in New 
London, Ohio, and had been a chaplain in the Regular Army for a 
number of years and served in the Philippines on two different oc- 
casions in his capacity as a chaplain attached to the Regular Army. 

At that time as he testified he lived right next door to General 
Wainwright, and Father Duffy explained in considerable detail the 
atrocities he saw suffered by these Philippine Scouts after they had 
been released on parole, and if you need it I can give you the pages in 
his testimony, which by the way has never been contradicted, Mr. 
Chairman, by anybody, occasions where he saw some of the families 
of these men who were on parole, which the Army claims were not 
suffering any undue sacrifice other than that suffered by the general 
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population, where their heads had been cut off, a pole had been stuck 
through the head and marched around the village and put outside of 
some of the prisons. In addition to that, former Ambassador O’Neal 
who also appeared before the House Armed Services Subcommittee, 

resented strong testimony to the atrocities that he was personally 

amiliar with, and that has not been contradicted in any shape, man- 
ner or fashion, Mr. Chairman. I bring those points out and as I say, 
I can give you the page numbers where those statements are made to 
show that im our opinion and in the opinion of our witnesses these 
people, while it is true they were on parole were suffering under severe 
handicaps, and as Ambassador O’Neal stated in connection with the 
claim that many of them got employment and received remuneration, 
that most of them couldn’t get employment. The only type of work 
they knew was service in the Army, and they had no occupation to 
return to, no jobs to return to. It is true enough in all fairness prob- 
ably some of them did get some jobs. I would like the record to 
show Mr. Chairman, that we do not condone and do not further any 
application for relief for anybody who was unfaithful to the country 
or who it can be shown has been aiding and abetting the enemy. 

Senator Symrneton. Is General Mather still here ? 

. General Matuer. Yes, sir. 

Senator Symineron. Is Mr. McCool still here? 

Mr. McCoon. Yes, sir. 

Senator Symrneron. I will have some questions I will want to ask 

ou. 

Mr. Kennedy, we know and T know of your support on this bill 
and anything you would like to file for the record we would be very 
glad to have you do so. 

Mr. Kennepy. I can go on in considerable detail, Mr. Chairman. I 
appreciate the fact that it has been heard by the House Armed Serv- 
ices Committee in considerable detail on two occasions. 

T do request that this honorable subcommittee give consideration to 
the fact that similar legislation has passed the House under suspen- 
sion of rules on two occasions, and some of the testimony was presented 
at the very brief hearing approximately a year ago before Senator 
Russell and your associates on the Senate Armed Services Committee. 
I am going to avoid duplication because I know that you have 
personally studied this bill and you have had a copy of our statement 
and the attendant problems and also in view of the time element that 
we are confronted with this morning. 

I do have a few things I would like to put in evidence. First, I 
would like to put in evidence with the same force and effect as 
though he were personally present, a statement of Mr. Clarence H. 
Olson, the assistant director of the national legislative commission of 
the American Legion. 

Senator Symrneton. Without objection, that will be put in the 
record at this point. 

(This statement follows :) 


STATEMENT OF CLARENCE H. OLSON, ASSISTANT DIRECTOR, NA- 
TIONAL LEGISLATIVE COMMISSION, THE AMERICAN LEGION 


Mr. Chairman and members of the subcommittee, as representatives of the 
American Legion we come before you today to present our arguments in support 
of a provision in H. R. 5807 which would direct the Army to pay former Philip- 
pine Scouts their military pay for the period during which they were on parole 
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from Japanese prisoner of war camps during World War II. By enacting 
H. R. 5807 the Congress would insist that our Government live up to its pay 
contracts with its soldiers. 

At the outset I would like to inform the subcommittee why we have taken 
such a positive stand with reference to the Philippine Scout back pay issue. 
You all know that the American Legion has always supported the principles of 
justice, and most certainly so, as they apply to service personnel and veterans. 

The Philippine Scouts, having been United States—not Philippine—soldiers, 
receive no consideration from the Philippine Government, either as soldiers or 
veterans. The Scouts’ relationship to our Government was the same as our 
own troops while in service, and as veterans their relationship should be the 
same as with other American war veterans. But they are not. We neither bind 
the battle wounds or heal the war diseases of those Scouts residing in the 
Philippines. In that respect we have left them to shift for themselves. At the 
same time we have subsidized hospital and medical treatment for the Philippine 
Army veterans with comparable service-connected disabilities. We have failed 
to pay our Philippine Scout soldiers for a period of time for which they were 
credited with honorable service by the issuance of honorable discharges. The 
Philippine Congress enacted a law authorizing Philippine Republic payment to 
Philippine Army soldiers who were in the same position as the Philippine Scouts. 

There is an American Legion department in the Philippines—much like that to 
be found in any of the States. It was through that department that the matter 
of Philippine Scout back pay was first brought to our attention 10 years ago. 
Since 1951 our national conventions have consistently urged appropriate action 
to erase the injustice imposed upon Philippine Scouts. Our current Resolution 
No. 5, is appended to my statement. 

H. R. 5807 is the second House attempt to bring justice to former Philippine 
Scouts who were deprived of military pay on the basis of construction placed by 
the Army on the language of the Missing Persons Act. Last year the House 
Armed Services Committee unanimously recommended H. R. 11787, a bill similar 
to H. R. 5807, and the House passed the bill under a suspension of the rules, but it 
came to the Senate too late for consideration by the Armed Services Committee 
prior to adjournment. The instant bill was given detailed hearing by the 
Brooks subcommittee—was approved by the full committee and the House, 
under a rule, without dissenting vote. So far we have not met with a Member 
of either House who has voiced disagreement with our contention in this matter. 
Senator Mansfield introduced S. 1239, similar to the language of H. R. 5807 as 
it pertains to Philippine Scouts, and he testified in support of this legislation 
before the full Senate Armed Services Committee on June 27, 1957. 

While the Army has the authority to redetermine the status of the former 
Philippine Scouts it is now conclusive that they will not administratively budge 
from their position until so directed by the Congress. We have pursued and 
exhausted every administrative possibility without success. 

The New York Times on May 12, 1957, in commenting upon the action taken by 
the House of Representatives on H. R. 5807, generously charged the error leading 
to the wrong as being an “administrative mixup.” The editorial goes on to 
say: “The amount of money involved is relatively small. The injustice is large, 
and it has been a sore point in our adjustments with the Philippines. It can 
easily be righted, and it should be.” The amount of money involved is about 
$234 million. I believe I am correct in saying that payments would be made 
from the regular appropriations to the Army—that the bill would not require 
new appropriation authorization. 

We are grateful for the opportunity you give us to lend a helping hand toward 
righting a wrong that has prevailed for 12 years. For 6 years our organization 
has been dedicated to this task. Whether the wrong is the result of deliberate 
intent, lack of knowledge, or administrative mixup, is of no moment now. The 
fact remains that the wrong exists and the Congress of the United States should 
complete its steps to make it as right as we now can, after all these years. For 
many, the action will be too late. We can hope their rewards have been greater. 


WHAT WAS THE PHILIPPINE SCOUT ORGANIZATION ? 


The Philippine Scouts were organized shortly after the turn of the century 
under authority of an act of Congress of the United States. While primarily 
organized to serve in the islands, they have always heen considered a part of the 
Regular United States Army. With a limited ceiling, the competition for the 
vacancies in this proud corps was so great that only the cream of Philippine man- 
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hood was accepted. The distinction of being a United States Philippine Scout in 
the Philippines was about the highest to be attained by a Filipino. In the begin- 
ning most of its officers were Americans. This changed as time went on and in 
the latter years the officers were Filipinos, many of whom graduated from our 
military and naval academies. Ultimately the officers received the same pay and 
allowances as our other regular forces but the enlisted men were never brought 
up to the same pay levels as our American troops. Consequently, the pay 
involved is at a much reduced rate, which was fixed by the Secretary of War under 
congressional authority. 

There is no doubt but that the Scouts became one of our finest military organi- 
zations. Its peacetime record is one of achievement, and its enviable record in 
the face of the enemy while defending the Philippines substantiates such state- 
ment. Many of us recall, during the siege at Bataan and Corregidor, that day 
after day the Philippine Scouts were cited for conspicuous gallantry and effective- 
ness in battle, and as an organization they were lauded and commended by all. 

Last year, before the Brooks subcommittee, when testifying in support of a 
similar provision, Father John BE. Duffy related his personal experiences with 
the Scouts during prewar years of peace, during the battles for the Philippines, 
and in the prisoner of war and parole days. The father was a United States 
Army chaplain, now retired for enemy-inflicted disabilities, and perhaps owes his 
life to the men he is trying to help now. I wish I could take the time to detail 
the statement by our past national chaplain, Father John EB. Duffy, but I do com- 
mend it to you and you may find it in House Armed Services Committee Print 105, 
84th Congress. 

This year (House Armed Services Committee Print No. 21, p. 624) Lt. Col. 
Pettit, United States Air Force (as a friend in court), stated to the Brooks sub- 
committee: “Also I served about 1 month on the island of Corregidor with a 
Philippine Scout battalion, coast artillery, and I had never seen such soldiers 
before in my life. I mean the discipline, the strictness, etc. I was very young 
then, I was a second lieutenant, just gotten out of a university and I had just 
arrived in the Philippines, but I was very, very impressed.” We make these re- 
ferrals to point to the splendid service rendered by the Philippine Scouts. We 
owe them a great deal of credit for the heroic and effective part they played in 
the stand against the Japanese. This stand so greatly upset the timetable of the 
Japanese that it may have had considerable effect on the subsequent activities 
of the war. Many of us will agree with the statement of Colonel Bernard Ander- 
son to the Brooks subcommittee, earlier this year when he said: “* * * I would 
like to make of record the well-known fact that the United States taxpayers never 
have or never will receive more for their money than they received when they 
paid the Philippine Scouts a basic salary of $9 per month.” 


PAROLE BACKGROUND 


During our struggle to prevent the fall of the Philippines, our forces were made 
up of Americans and Filipinos. There were regular components of our Armed 
Forces which included Philippine Scouts and the Naval Insular Force, some Na- 
tional Guard units, and the Philippine Commonwealth Army. These, banded 
together under command of General MacArthur, were known as USAFFE— 
United States Armed Forces in the Far East. When General Wainwright was 
forced to surrender, his instruction to subordinates, and those of the latter to the 
rank and file, were very clear. Below is a sample of a field commander’s orders 
to his men: 

“1. Direct written orders have been received by me from General Sharp, and 
authorized by General MacArthur for me to surrender the Forces of Negros. 

“2. These orders have been obeyed by this headquarters and as a member of 
this command you must obey them. 

“3. Failure to surrender classifies you as— 

“(a) Deserter by Philippine and United States Governments—Penalty, 
death 
*“(b) Outlaw by Imperial Japanese Army—penalty, death 
“4, By terms of the agreement the Japanese Imperial Army has been fur- 
nished— 
“(a) Your name and home address. 
“(b) Your present location. 
“(c) The arms and ammunitions you have. 

“5. By surrendering you will draw full pay until you are mustered out of the 

service and you will be entitled to all bonuses and insurance privileges from 
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USAFFE, You will also be recognized as an honorable prisoner of war by the 
Philippine Government, USAFFE and by the Imperial Japanese Army and 
treated as such. 

“6. Half of the officers and men have already reported to Fabrica and are 
well treated. 

“7, Report in person with your arms and ammunition to Cadre Barracks in 
Fabrica before midnight, Wednesday, May 27. 

“8, By complying with these orders you will Save your honor, your life and 
assure the safety of your family and friends, 

“Roger HILsMAN, 
Colonel, Infantry, United States Army, Commanding.” 


Upon surrender, and there were comparatively few who escaped it, our per- 
sonnel was taken to POW camps. For the most part Filipinos and Americans 
were segregated. The principal concentration of Filipino POW’s was at Camp 
O’Donnell—upward of 75,000. What was the condition of these men? To answer 
that I will use some of the words of Father Duffy when he appeared before the 
Brooks subcommittee: 

“* * * our official ration was about 6.2 or 6.3 ounces of food per man per day 
for all of Bataan. Well, you know how much of that filtered down into the 
front line when the people in the different echelons grabbed off what they 
wanted, and they weren’t chiseling too much. * * * Of course, when the end 
came, we had 1 day’s fire left and we had no food. And that was the thing that 
licked us there. * * * 

“Well, on that, from the time of surrender up until the time they got them to 
Camp O’Donnell, there was no food. Then there was no water. (At Camp 
O’Donnell) there was one water spigot to feed all these men. And they were 
lined up day and night. And of course, the sick couldn’t get out even to get 
water. And the ration was practically nothing. And, of course, the medical 
officers had been through this mess. They were just as worn out as everybody 
else. And many of them were sick. And they had no medicine. There wasn’t 
anything they could do for these people. The result was that you had five, six, 
seven hundred people dying every day. And the ones that were strong enough 
were trying to build trenches to bury them in. In the course of 3 months up to 
the time they began this liberation period, the so-called parole, there were some 
29 Filipinos and about 1,800 Americans that had died at O’Donnell.” 

These words pretty well sum up the situation that existed prior to the parole. 
The confines of the camp could not withhold the spread of information as to the 
borrible conditions, and Filipino hatred of the Japanese grew with each passing 


word. 
THE PAROLE 


Recognizing the damaging effect of the POW situation upon their propaganda 
campaign, and being unwilling or unable to care for the sick, wounded, starving, 
and dying in their custody, the Japanese decided to parole the Filipinos. The 
first priority was for those who could conceivably be moved—the too sick to be 
moved died incamp, These were followed by the others. Some were not paroled 
until 1943 or later. The healthiest of these were at best in poor mental and 
physical condition. 

In view of the circumstances of internment, and the insistence of the Japanese 
authorities, we do not believe the Filipino had much choice in the matter. Keep 
in mind the high and increasing daily death rate and the wholly barbarous condi- 
tions. It is significant that the Japanese did not distinguish between the 
Philippine Scout and the Philippine Army man—nor, as a matter of fact, the 
AUS Filipino, That they were all Filipinos seemed to have been the basic 
consideration. 

THE TERMS OF PAROLE 
The basie announcement 

“The Imperial Japanese Army will gradually and provisionally release those 
wounded or sick Filipino war prisoners, who are deemed suitable in any way to be 
sent home and be taken care of. 

“It is to be noted that the above steps are the special favors of the Imperial 
Japanese Army, to promote the happiness and welfare of the Filipino people, 
and also to reciprocate their sincere cooperation and contribution they have 
shown under the military administration of the Imperial Japanese Army. 

“Not only those who are provisionally released and their respective families, 
but also their local officials and the general public are requested, to understand 
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the meaning of the release above mentioned, and to observe various regulations 
relating to the provisional release and oath. Furthermore, they are expected 
to.do their utmost in every possible way in serving under the military administra- 
tion of the Imperial Japanese Army. 

“If, however, they do not faithfully observe various regulations, relating to 
the provisional release and oath and especially, if they talk or act in an anti- 
Japanese way, they will not only be condemned by God on moral grounds, but 
also will be dealt with in accordance with Japanese martial law. Such will also 
make the similar generous arrangement impossible in the future. 

‘The various stipulations in executing the above-mentioned provisional release 
may be seen in the notification to be issued by the commandant of the Luzon 
Commissariat. 

“COMMANDER IN CHIEF OF THE IMPERIAL 
JAPANESE FORCES IN THE PHILIPPINES.” 


THE OATH 


“To His Excellency, the Commander in Chief of the Imperial Japanese Forces: 


“T, the undersigned, hereby solemnly pledge myself that I will strictly comply 
with the following: 

“1. I shall never in future resort to any hostile action against the Imperial 
Japanese forces, and I will in no way make any utterance or commit any hostile 
conduct against Japan; 

“2. I will submit to the Japanese military administration and do my best to 
serve for the realization of the objective of the said administration ; 

“8. I will in no way make any utterance or commit any conduct which may 
benefit Japan’s enemies; 

“4, I will in no way make any utterance or commit any conduct which may be 
harmful to the tranquility, peace and order, and economic stability of the 
country; 

“5. I will in no way employ or instigate others for the execution of any act 
which I have pledged myself not to commit in the preceding paragraphs ; 

“6. I will never fail to present myself at an appointed place when I shall be 
called up by the Japanese Army. 
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In addition to the above, parolees were required to report to the Japanese 
military police headquarters under penalty of being considered malicious on all 
occasions to wit: 

“(1) When you have obtained a job, or when you are jobless; 

“(2) When you have changed your occupation ; 

“(3) The change of residence; 

“(4) When you are going to join any political thought party or any other 


“(5) When you are leaving the Philippines; 
“(6) When you are dead; 
“(7) When you have gotten married.” 

Beyond the signing of the oath and receipt of written instructions contained 
above, in most cases the parolees were delivered into custody of officials of the 
temporary provincial and municipality governments in the Philippines, they 
being held responsible for the proper conduct of the parolee. 

The terms of the oath—the surveillance of temporary officials—the fear of 
their families—the danger of taletelling by collaborators seeking Japanese 
favor—and the watchful eye of enemy military personnel were so drastic that 
no one could possibly quarrel with a statement in the official United States 
History of World War II, the volume entitled “The Fall of the Philippines’ 
wherein at page 587 it is stated that “parolees were just as effectively prisoners 
of war as if they had been confined to prison camps.” 

The great majority of Philippine Scouts were family men—Catholic for the 
most part; their families were large. When parole violations occurred or were 
suspect, cruel punishment or death was inflicted. Where violators could not 
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be found, the families bore the sufferings of Japanese inhumane treatment. It 
would be unconscionable for us to demand or expect a man in those cirewustances 
to run off to the hills to hide or participate in guerrilla activities and leave his 


family to the mercy of a barbarous enemy. It is a safe guess that those who 


did break parole were, for the most part, without close family ties. 

Can it then be said that the Philippine Scout in the parole category could 
pursue a normal mode of living, or that he did not suffer serious deprivation to 
an extent greater than the restrictions, inconveniences, and lower standards of 
living generally suffered by other residents incident to the Japanese occupation 
as a result of his former official status under the United States? We say it can- 
not be truthfully or justifiably said. 


JAPANESE CONTROL OF THE PHILIPPINES 


The Japanese took over the currency and the entire economic control of the 
Philippines. They were the lords and masters. Everyone who worked was 
contributing to the Japanese. The Philippine Scouts were professional soldiers— 
that was their life. They were not in position to compete for nonmilitary pro- 
fessional or skilled jobs—they took such employment as they could obtain in 
order to eke out a miserable existence for themselves and their families. They 
did this without benefit of pay, allowances, or other aid from the Missing Per- 
sons’ Act. The latter, of course, never operated to aid the Filipinos during 
wartime—it could never have been intended to help them under the circum- 
stances—as it was never intended to deprive them, either. 

With rice selling for thousands of Japanese “Mickey Mouse” pesos per bag, 
and clothing at similar prices per garment, it is understandable that nearly 100 
percent of the Filipinos were merely existing; the remainder was the impurity— 
the collaborators. 

SOLDIERS’ PAY DENIED 


When we had retaken the Philippines and repatriation of our troops began 
on an islandwide basis, a set of rules was made up on which to determine 
whether or not a Filipino was entitled to pay. Since the Missing Persons’ Act 
provided a basi for payment to military personnel, dependents, etc, as set forth 
in section 2 thereof, it was on the basis of this law that the rules were promul- 
gated. 

The Army built up staff memorandum No. 14 which contained unwarranted— 
and almost impossible to overcome—reasons why a Philippine Scout should not 
be paid his soldier’s pay during the time he was on parole from POW camp. 

The Navy, using exactly the same authority, held that the act authorized pay- 
ment to its insular naval forces for the full period of parole unless such personnel 
were absent from post of duty without authority, or had willfully collaborated 
with the enemy. With those exceptions the Navy paid both its naval and 
civilian personnel. 

Here is section 2 of the Missing Persons Act: 

“Sec. 2. Any person who is in active service and who is officially determined 
to be absent in a status of missing, missing in action, interned in a neutral coun- 
try, captured by an enemy, beleaguered or besieged shall, for the period receive 
or to have credited to his account the same pay and allowances to which he was 
entitled at the beginning of such period of absence or may become entitled there- 
after, and entitlement to pay and allowances shall terminate upon the date or 
receipt by the department concerned of evidence that the person is dead or upon 
the date of death prescribed or determined under provisions of section 5 of this 
Act: Provided, That such entitlement to pay and allowances shall not terminate 
upon expiration of term of service during absence and in case of death during 
absence shall not terminate earlier than the dates herein prescribed: Provided 
further, That there shall be no entitlement to pay and allowances for any period 
during which such person may be officially determined absent from his post of 
duty without authority and he shall be indebted to the Government for avy 
payments from amounts credited to his account for such period.” 

Subsequently, the Secretary of War, as he sent repatriation instructions to the 
field, added a further stipulation to the basic act which was a loyalty require- 
ment. We do not take exception to the loyalty requirement. In the case of the 
Philippine Scouts I am sure disloyalty was a very minor factor. The records 
of individual Scouts have already been closely screened—they are on deposit in 
our Adjutant General's office—and they speak for themselves. The American 
Legion would not condone payment to disloyal persons, even though we believe 
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such a determination would, in the case of a soldier, have to be the result of a 
court-marital. We would want the man to have his day in court. 


Added stipulations 


In implementing the Secretary of War’s interpretation of the application of 
the Missing Persons Act, the commanding general of AFWESPAC (American 
Forces in the Western Pacific)—not General MacArthur’s headquarters—added 
three more stipulations to the act. In substance these were: 

1. Released prisoners of war must have participated in underground or 
guerrilla activity. 

2. Material restraint must be proven and the burden of proof is on the 
claimant. 

3. Serious deprivation must be proven and the burden of proof is also on 
the claimant. 

These added stipulations were, in effect, new law. In this instance the execu- 
tive branch usurped the powers of Congress. They were intended to be a basis 
upon which the Government could break its contract with its soldiers. 

Here is where we believe the New York Times reference to “administrative 
mixup” properly fits in. We do not believe that the persons who prepared staff 
memorandum No. 14 had the slightest idea that Philippine Scouts were our own 
soldiers and that, because they were Filipinos, they lumped them with the 
remainder of the Philippine Army, guerrillas, etc., in general treatment. 


GOVERNMENT CONTRACT 


A soldier’s stipend is based upon congressionally approved pay scales and a 
contract between the soldier and our Government. So long as the man lives up 
to his part of the contract and does not violate the rules laid down to him, there 
is, in our opinion, no law that authorizes or sanctions Government refusal to pay 
him, officer or enlisted man, the wages and allowances due. These principles 
cannot be justifiably set aside except by due process of military law based upon 
the courts-martial system and such regulations as may issue from time to time. 

These principles were set aside, however, in the case of the great majority of 
Philippine Scouts who were paroled. Out of a strength of at least 12,000 Scouts 
at the outbreak of the war, there remain about 5,000 to 6,000 unpaid claims. 
These are former Philippine Scouts, or immediate families. 


WHAT HAPPENED TO THE OTHERS? 


A comparatively small number of them qualified under the terms of the admin- 
istrative expanded Missing Persons Act; but the great majority of individual 
claims were paid in full because of Scouts that died on the battlefields, on the 
death march, in the prison camps, or directly as the result of battle injury or 
disease, even subsequent to parole. 

The Philippine Scouts who could not prove their entitlement to the satisfaction 
of Adjutant General teams sent over the Philippines are still without their pay. 
A number of former Scouts, upon repatriation, went on to serve in the Regular 
Army of the United States—and some have since retired after long periods of 
honorable service. Even they have not been paid for the parole periods. 


THE COMPTROLLER GENERAL RULED LAST NOVEMBER 1 THAT “PAROLE” WAS CONTINUOUS 
SERVICE 


In handing down a decision on a military inquiry pertaining to implementation 
of Public Law 881, 84th Congress, as it pertains to the “parole’’ we are now 
considering, the Comptroller General said in Decision B—129589: 

“The administrative determination by the Secretary of War that Filipino 
members of the Army released on parole were not in a ‘missing’ or other casualty 
status and not in a pay status during the parole period did not, and apparently 
was not intended to, constitute a finding that they were not enlisted men or 
officers of the Army or that their status in that respect was terminated. It is 
our opinion that they are entitled to count the periods, in computing length of 
service for pay purposes, during which they retained their status as enlisted 
men or officers and were not absent without authority or in a status requiring 
them to make up the lost time, even though they were ‘paroled’ by the enemy and 
returned to their homes.” 
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WAS THERE STIGMA ATTACHED TO THE PAROLE * 


The question of parole stigma came up during the Brooks subcommittee hear- 
ings on this subject in the last session of the 84th Congress. See pages S029 and 
8210 of House Armed Services Print No. 105, quoted as follows : 

“Mr. Brooks. I think there is no stigma attached to taking a parole. 

“Mr. Devereux. Mr. Chairmnn, as far as the testimony of the Army was con- 
cerned, they did not consider the fact that a per.on had been paroled the 
criterion as to whether or not they should he paid. So they did net place any 
stigma upon those members of the Philippine Scouts who did accept parole, 

“Mr. Otson. Fine. Glad to have that. 

“Mr. Devereux. I think that should be well understood for the record.” 


NEW ARMY APPROACH IN SSTIL CONGRESS ON PAROLE STIGMA 


This year, again before the Brooks subcommittee in hearings on this matter 
(see p. 610 et seq. of House Armed Services Committee Print No. 21, 85th Cong.) 
the Army witness stated that the United States Army prohibits parole of mem- 
bers of the United States Army. This appears to be a last futile attempt to 
discourage enactment of this legislation, for IT am confident that the parole 
situation which developed in the Philippines was never anticipated, and that 
at no time during the defense of the Philippines or during the captivity period 
were the men of the Philippine Scouts so advised. 

If the rule had been that parole was prohibited, all violators would have been 
absent from their posts of duty without authority and would have been subject 
to trial by military tribunal. They were not tried or charged, so far as I know. 


ARMY ACTIONS DISPROVE STIGMA CONTENTIONS 


If there was such stigma attached to parole, would the Army have been con- 
cerned with the future of Philippine Seout officers and enlisted men? Would 
they have integrated paroled officers into the Regular Establishment of the 
Army? Would they have offered enlisted men the opportunity to reenlist in the 
Army? I think the answers to the above are self-evident. 

But the facts are—the Army did. They integrated Philippine Scout officers ; 
they accepted enlistments of enlisted Philippine Scouts in the Regular Army. 
Many of these continue to serve; some have been retired. A case in point is 
one who served in my command in the Philippines, after repatriation—Col. Jose 
E. Olivares, United States Army (retired), serial No. 015377, who was trans- 
ferred (reassigned) to the Army. He continued service, was promoted, and re- 
cently retired. His son graduated 29th in this year’s West Point class. Colonel 
Olivares is one of those whose pay as a soldier has been withheld—15 months 
of it—but at the same time his parole period was fully credited for longevity pay 
purposes. 





GENERAL MAC ARTHUR REPUDIATES PAROLE 


“HEADQUARTERS, 
“UNITED STATES ARMY FoRCES IN THE Far East, 
“4PO 501, December 8, 1944. 
“Subject: Status of members of the Philippine Army. 
“To: Chief of Staff, Philippine Army. 

“1. All officers and enlisted men of the Philippine Army including the Vhilip- 
pine Constabulary, who have been called into the service of the United States 
Army Forces in the lar East, remain on that status until relieved therefrom by 
orders issued by the commanding general, USAFFE. Action by these indi- 
viduals in surrendering to the enemy forces in conformity with orders issued 
by their commanders, or in refusing to surrender, has no effect on such status. 

“2. Any ‘parole’ or ‘oath’ signed by such personnel as a condition of release 
by the enemy from prisoner of war status will be considered as having beep 
signed under duress and as of no validity. Such personnel remains subject to 
the orders of the commanding general, USAFFE, and will be assigned to appro- 
priate duty in the Philippine Army units. 

“By command of General MacArthur: 


“(Signed) G. E. Tomberlin, 
“(Typed) G. E. TOMBERLIN, 
“First Lieutenant, Adjutant General's Department, Assistant Adjutant 
General.” 


4926—57——-4 
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WHY DID GENERAL MAC ARTHUR’S MEMORANDUM OF DECEMBER 8, 1944, NOT REFER TO 
PHILIPPINE SCOUTS? 


Because the Philippine Scouts were positive components of the Regular Army 
of the United States and were in no way connected with the Philippine Army. 


DID ANY OTHER SERVICE PAY ITS PERSONNEL? 


The Navy did. From a letter Read Adm. M. L. Royal, United States Navy, 
Chief of the Bureau of Supplies and Accounts, wrote the Honorable Carl Vinson 
under date of April 11, 1952, we extract the following : 

“Men enlisted in the Insular Force of the Navy have always been considered 
as enlisted men in the Regular Navy and consequently have been accorded the 
benefits provided by laws applicable generally to enlisted men of the Regular 
Navy unless excluded therefrom by a specific provision of law, 

“For assimilation purposes, the Comptroller General has recognized the Insu- 
lar Force as the Navy counterpart of the Philippine Scouts of the Army. 

“Enlisted men of the Insular Force of the-Navy were not excluded by general 
or specific language from benefits of the Missing Persons’ Act. Consequently, 
those members in active service who were officially determined to be lawfully 
absent in a status of missing, missing in action, interned in a neutral country, 
captured by an enemy, beleaguered or besieged, were for the period officially de- 
termined to be in such status, paid the pay and allowances to which otherwise en- 
titled from date of commencement of absence until date of return to the control- 
lable jurisdiction of the Navy Department. The mere fact that upon repatriation 
it was ascertained that a number of the Insular Force had been paroled, but 
was unable to return to naval jurisdiction or communicate that fact to the author- 
ities would not be considered a basis for denying such member the active-duty 
pay and allowances to which otherwise entitled under the Missing Persons’ Act 
while so absent. 

“An official determination was made by a duly designated representative of the 
Secretary of the Navy as to whether while absent from naval jurisdiction, the 
member of the Insular Force was in a status which entitled him to the benefits 
of the Missing Persons’ Act. It is understandable that, since the Japanese were 
in full control of the Philippine Islands, a paroled member of the Insular Force, 
through circumstances beyond his control, may have of necessity accepted civil 
employment in some capacity in order to survive. In the absence of evidence 
of probative value that such member voluntarily served in a military capacity or 
collaborated with the Japanese, was guilty of disloyalty, or committed overt acts 
against our Government while being in a missing status from date on which it 
was Officially determined such status commenced until return to naval juris- 
diction.” 

A FEW OTHERS HAVE BEEN PAID 


Through its redetermination processes the Army has reversed itself in some in- 
stances, and has authorized pay in those cases. Our only record of such redeter- 
mination covers cases of rather high-ranking officers. Of the 11 names we have, 
the lowest rank is lieutenanl colonel. I personally know that there was high-up 
intervention in some of those. I venture to say that the number of favorable 
redeterminations are very negligible in the whole. The Army witnesses have 
made much of the fact that a Philippine Scout, if he can develop new and material 
evidence, can obtain a rehearing. With the tolling of years, it is most doubtful 
that new and material evidence can be obtained at this late date. We, therefore, 
completely discount redetermination as a solution. 

We would go one step further than that and say that, in our opinion, such 
redetermination cases have not been fairly suggested. As evidence of that, I 
wish to quote from an official Adjutant General records depository document 
dated March 20, 1952, which is addressed to Mr. Pedro B. Carbonell, 12 Commis- 
sion Civil Street, Jaro, Iloilo City. I have the document here. Paragraph 2, 
quoted exactly as it is written, reads as follows: 

“(X) 2. The Adjustment Division of this headquarters, the agency formerly 
charged with the adjudication of claims for arrears in pay, was officially closed 
on December 31, 1949. Subsequent to that date, the authority of this headquar- 
ters to determine or redetermine claims for arrears in pay ceased to exist. Your 
case is definitely CLOSED [sic] and further correspondence will serve NO [sic] 
useful purpose. 

“For the Commanding Officer : 

“J. F. MILLER, 
“First Lieutenant, AGO, Assistant Adjutant.” 
AGRD Rec. BR Form 13 
Revised 29 November 51 
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LET US CONSIDER ARMY OBJECTIONS TO PAYMENT TO SCOUTS 


The initial objection was on the grounds that if we are to pay the Philippine 
Scouts we may set a precedent that may ultimately lead to legislation that 
would authorize similar parole payments to the Philippine Army, guerrillas, 
etc. Whether or not the Congress may, in the future, consider such legislation 
appears to be the business of Congress——not the Army. It is a fact that H. R. 
5807 does not concern any person other than a Philippine Scout or his heirs. 

The next objection was that if we recognized the Scouts as being in a 
casualty status we might also be confronted with procurement claims arising 
from commitments the Scouts had made. It is our belief that such claims 
have long since run the statute of limitations and are of no concern here and 
now, 

Objection was also raised by hypothetical assumption that a Scout, while 
at home, may have injured himself with a plow while preparing ricefields 
for planting and thus the Veterans’ Administration would have to pay 
compensation for the man’s disability. I think every Member of the Senate 
or House has had dealings with the VA in establishing claims, and we all 
know that line-of-duty injury is the first requisite toward establishment 
of such claim. Obviously, such a hypothetical case would never be considered. 

Another fear of the Army is that, if we pay our Scouts as soldiers, some of 
them may be dually compensated. For example, a paroled Scout went to work 
and got paid for it. If we again pay him, we would have double pay. Since we 
maintain, and the Comptroller General seems to agree, that he was still in the 
service and we all know he was under the thumb and sword of the Japanese—still 
virtually a prisoner of war—we insist that the following is appropriately 
applicable to him: 


“Missing Persons Act (50 U.S.C. A. 1009) 

“Sec. 1009. DETEMINATIONS BY DEPARTMENT HEADS OR DESIGNERS; CONCLU- 
SIVENESS RELATIVE TO STATUS OF PERSONNEL, PAYMENTS OR DEATH.—* * * De- 
terminations are authorized to be made by the head of the department concerned, 
or by such subordinate as he may designate, of entitledemt of any person, under 
provisions of this Act (secs. 1001-1016 of this Appendix), to pay and allow- 
ances, including credits and charges in his account, and all such determinations 
shall be conclusive: Provided, That no such account shall be charged or debited 
with any amount that any person in the lands of an enemy may receive or be 
entitled to receive from, or have placed to his credit by, such enemy as pay, 
wages, allowances, or other compensation; * * * (p.584).” 


CONCLUSIONS 


The Philippine Scouts were in the Regular Military Establishment of the 
United States (WViguel v. McCarl, 291 U. S. 442). The terms of military service 
did not expire during wartime. 

Military pay to Philippine Scouts was denied for the period during which 
they were on parole from Japanese prisoner-of-war camps. This was based on 
the allegation that they were not in a casualty status. 

In denying pay to Philippine Scouts the Army developed qualifying require- 
ments beyond the intent of the Missing Persons’ Act, which was tantamount to 
writing new law. This was usurpation of the powers of the legislative body. 

The Comptroller General has held that, for longevity credit purposes, the 
Philippine Scouts were in the military service during the period of parole. 

In breaking our Government’s contract to pay Philippine Scout soldiers, the 
Army arbitrarily placed the burden of proof on the individual ‘Scout. A party 
claiming breach of contract must assume burden of proof of cause. 

The Navy, on the basis of the Missing Persons’ Act, paid its “Filipino Insular 
Naval Forces,” which was the Navy counterpart of the Army’s Philippine 
Scouts. The conditions of parole were the same for each. The only denials of 
Navy pay were in instances of absence without authority from post of duty, or 
conclusive showing of disloyalty. 

The Philippine Scouts in question received honorable discharges from the 
Army, after repatriation. The dates of these discharges in no way reflected 
a parole period. They were not charged with or subjected to trial for absence 
from post of duty without authority, nor for disloyalty. 

The 6,000 or more claims that have been paid in the case of Philippine Scouts 
represented primarily those who were killed in action or who died of wounds 








| 
; 
; 
i 
| 


i Lae ee 


er 


24 THE MISSING PERSONS ACT 


or disease incurred in military service. Some few were able to qualify their 
claims under the arbitrary requirements of the Army. 

The remaining 5,000 to 6,000 claims represent living Seouts or the heirs of 
those who died during parole or subsequent to repatriation. 


A SOLDIER’S PAY IS NOT A GRATUITY—IT IS A CONTRACTUAL OBLIGATION 


In July 1953 the Philippine Congress enacted R. L. 897, which authorizes pay- 
ment during parole to Philippine Army personnel, even though Philippine econ- 
omy requires liquidation on a long-term basis. They thus recognize the injustice 
of pay denial during parole. 


NATIONAL EXECUTIVE COMMITTEE MEETING OF THE AMERICAN LEGION, 
HELD Octroser 17-19, 1956 


Resolution No. 5. 

Committee: Legislative. 

Subject: Military pay for Philippine Scouts on parole from Japanese prisoner of 
war camps. 

Whereas the American Legion since 1951 has sought legislative or adminis- 
trative relief for Philippine Scouts who were cruelly deprived of their just 
military pay for periods during which they were on parole from Japanese prison- 
er-of-war camps, even though they remained under the strict control and sur- 
veillance of the Japanese forces in the Philippines ; and 

Whereas the Brooks subcommittee of the House Armed Services Committee, 
the full House Armed Services Committee, and the House of Representatives 
approved and passed corrective legislation without objection ; and 

Whereas the corrective bill, H. R. 11787 could not be heard by the Senate 
Armed Services Committee because of adjournment of the 2d session of the 84th 
Congress ; and 

Whereas delayed justice has not been forthcoming to the small remaining group 
of deserving Philippine Scouts : Now, therefore, be it 

Resolved by the national executive committee, in meeting dssembled at Indian- 
apolis, Ind., October 17-19,1956, That the members of the House Armed Services 
Committee, and the entire House of Representatives be commended for their ac- 
tion in advancing the cause of justice to the Philippine Scouts; and be it further 

Resolved, That the American Legion continue its efforts to erase this inequity 
and injustice that has prevailed for 11 years. 

Mr. Kennepy. I would also like to have placed in evidence and 
inserted in the record a very short editorial which appeared in the 
New York Times of May 12, 1957. 

Senator Symineron. Without objection. 

(The editorial referred to is as follows:) 


To Ricnr AN INJUSTICE 


The House of Representatives has authorized, without opposition, back pay 
to members of the Philippine Scouts who were captured by the Japanese and 
subsequently paroled. The bill is now before the Senate, where it should receive 
the prompt approval that it has had in the House. 

These men were a part of the Armed Forces of the United States. Some of 
them are American citizens. They were paroled, after the rigors of confine- 
ment, by the Japanese as “Filipinos,” but were kept under the most rigid 
Japanese surveillance till the end of the war. They were in no sense ‘collabo- 
rators.” 

Through an administrative mixup 10 years ago these men were not allowed 
to receive the back-pay benefits that went to other units and classifications. 
The amount of money involved is relatively small. The injustice is large, and 
it has been a sore point in our adjustments with the Philippines. It can be 
easily righted, and it should be. 


Mr. Kennepy. I would like to have also inserted in the record the 
statement made by Congressman Overton Brooks, of Louisiana, chair- 
man of the subcommittee of the House Armed Services Committee 
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which considered this matter as it appears beginning on page 5670 of 
the Congressional Record of May 6, 1957, aint including the remarks 
of Congressman Van Zandt, of Pennsylvania, also a member of the 
House Armed Services Committee down to and including the point 
where the bill was passed which appears in the middle column of 
page 5673. I respectfully request that it be inserted in the record. 

Senator Symineron. Without objection. 

(The document referred to is as follows:) 


Mr. Brooxs of Louisiana. Mr. Speaker, I move that the House resolve itself 
into the Committee of the Whole House on the State of the Union for the con- 
Sideration of the bill (H. R. 5807) to amend further and make permanent the 
Missing Persons Act, as amended. 

The motion was agreed to. 

Accordingly, the House resolved itself into the Committee of the Whole House 
on the State of the Union for the consideration of the bill H. R. 5807, with Mr. 
Willis in the chair. 

The Clerk read the title of the bill. 

By unanimous consent, the first reading of the bill was dispensed with. 

Mr. Brooks of Louisiana. Mr. Chairman, I yield myself 10 minutes. 

Mr. Chairman, this bill, H. R. 5807, is commonly known as the missing-persons 
bill. The purpose of the measure is to permit the continuation of the present 
authority, with certain minor modifications, to place persons in a missing-persons 
status; and further, to give the proper officials in the Government the authority 
to credit pay and allowances and make payments to the nearest relatives and the 
next of kin during the time when they are in a missing status. 

The Missing Persons Act was originally passed in 1942. It was a temporary 
measure, however, to run only 5 years, so that it would have terminated under its 
own provisions in 1947. However, Congress felt that it should be extended and 
since 1947 we have extended the act year by year until the present time. The 
last extension was made last year and it runs out July 1 of 1957, unless it is 
renewed, extended, or this particular bill is passed. 

This bill provides essentially that when a person is missing the departments 
may place that person in a missing-persons status and, as a result of this find- 
ing, the next of kin then will receive the pay and the emoluments due that per- 
son had he not been in the missing status. It also gives the proper officials the 
right to declare the missing status of that person terminated when he returns or 
to declare it at an end when, through the development of information and in 
the course of time, it is found that he actually died during the time since he 
left the service. 

This bill covers all persons both in military and civilian status. It covers 
employees on an hourly basis, on an intermittent basis or part-time employees. 
It does not cover what we call indigenous employees. Employees who enter the 
missing status within the continental United States are covered specifically by 
the act. They are covered when the head of the department concerned deter- 
mines that the missing status is the approximate result of their employment. 
This authority is not contained in the temporary act, but the extension of cover- 
age to Federal employees in the United States is extremely important because 
of the possibility that such employees may enter a missing status while per- 
forming their duties as a result of aircraft accidents, submarine accidents, or 
while engaged in security missions. 

The bill also covers members of the Reserve components who may become 
missing while performing inactive training duty or active duty for training. 
That is, if these reservists enter a missing status while performing that duty, 
they would receive or have credited to their accounts the same pay and allow- 
ances they would have received if performing full-time active duty. The bill 
also covers reservists who become missing while on inactive duty training with- 
out pay. 

Authority is also provided to move household goods and personal effects to 
the official residence of record or residence of the dependent or the next of kin 
of a person who is in a missing status for a period of more than 30 days with 
or without the application of the next of kin or other persons having a sub- 
stantial interest in the return of such effects. The temporary act provides only 
for shipment to a dependent upon application, This the committee changed. 
The military services in the past, and especially during the Korean war, have 
incurred serious difficulty in locating dependents to whom the household or per- 
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sonal effects can be shipped. This often results in unnecessary storage costs 
and excessive correspondence at times. 

The bill also enlarges on the temporary act by providing, in emergency cir- 
cumstances, for the sale of privately owned vehicles and other bulky items, the 
proceeds to be mailed to the owners or their dependents. This will go far to 
reduce unnecessary claims and excessive administration. 

I may say that during the Korean war we had to set aside a full lot in the 
Far East because there were so many cars over there that had not been claimed, 
and no authority existed for the military to dispose of those cars following the 
placing in a missing status of the persons who had owned the vehicles. 

In addition, the bill provides that entitlement to pay and allowances shall 
not be denied in the case of any member of the Philippine Scouts, who was 
captured in the Philippine Islands by the enemy during World War II, solely 
on the ground that such member was paroled or permitted to return to his 
home prior to the termination of the Japanese occupation of the Philippine 
Islands. I would like to discuss this latter provision at a little more length. 

The authority to pay members of the Philippine Scouts was not a part of the 
original Department bill. It was written in by the committee and adopted by 
unanimous vote. It is the same language as was contained in the bill which 
passed the House last year. 

Let me tell you something of the Philippine Scouts and why it is necessary 
that this legislation contain an authorization for our Government to pay its 
just debt to these brave soldiers. 

The Philippine Scouts were formed early in this century when the Congress 
authorized a military component of the United States Army to be made up of 
qualified Filipinos and to be known as the Philippine Scouts. These Philippine 
Scouts were actually members of the United States Army and are not to be 
confused with the members of the Army of the Philippines, which was entirely 
different. 

During the war after the surrender of Bataan and Corregidor these men be- 
came captives of the Japs. They were put out on parole during the course of 
the war because it served the purposes of the Jap occupation to release them 
on parole. After they were released on parole they were supposed to go to their 
homes. Then following the end of the war our people said they were not miss- 
ing persons within the intent and purposes of the law and, therefore, because 
they had been placed on parole by the Japs, without their own consent, they 
were not entitled to be paid as missing persons. 

This is contrary to the view taken by the Navy. It was the view of the Army 
that we would pay our own people under those circumstances, but when it came 
to the Philippine Scouts they would not recognize them as entitled to payment 
as missing persons. The committee thought this was an error. And because 
the committee felt that this was wrong, it was decided that we should insert 
into this bill the stipulations that we have, to consider the Scouts as entitled to 
the benefits of the Missing Persons Act. 

I want to here pay a special tribute to the Philippine Scouts. They were part 
of our own Army. They were sworn to support our Constitution and our flag. 
They were clad in our own uniforms, obeyed the orders of our own officers, ate 
our own rations, and were paid from our Treasury. It is true that we paid 
them only 18 pesos in Philippine currency which was the equivalent of $9 in 
our own money. Our troops were paid $15 at that time; but this difference was 
due to the economic differences in the two countries. 

When Pearl Harbor Day struck, we had many Philippine Scouts on duty. 
Before the war, I had repeatedly urged that we increase the number to avoid 
the necessity of drafting more of our own men in the United States. We pre- 
ferred, however, to select our personnel; and in effect we selected, for the 
Philippine Scouts, only the cream of the manhood of those islands. As a result, 
the Philippine Scouts built up a morale and prestige in the Far East which 
was almost fabulous. 

When the Japs descended upon the Philippine Islands, they were there at 
their post of duty almost to a man. They stood with our own soldiers during 
the long and trying days of Bataan; they were there shoulder to shoulder 
with our men during the days preceding the fall of Corregidor. They fought 
heroically to the very end; and they lowered their own arms only when Old 
Glory came down in surrender at Corregidor; only when MacArthur and Wain- 
wright gave the orders. They were told at the surrender to obey the orders of 
their captors and try to get along with them. 
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When the long, grueling death march following the fall of Bataan was, ordered, 
they ‘walked in solemn sadness along that stretch which led to their imprison- 
ment—that is, all but those who fell by the wayside, to arise no more—and 
they: went through the same hardships which were visited upon our own people 
during the days of the imprisonment. 

Seventy-eight thousand of our people were captured at Bataan and more in 
the fall of Corregidor. The Japs were unable to take care of these prisoners. 
They ordered the release of the Philippine Scouts on parole—not because the 
Scouts asked for this treatment, but because the Japs were unable to take care 
of them and they were dying like flies from wretched conditions and because of 
undernourishment. The Japs told them to go to their home; but most of the 
Scouts had been staying in barracks at American Army bases and they had no 
homes to go to. They went to homes of relatives or to friends; and they re- 
mained under Jap surveillance during the long course of World War If. At 
times they were called up for violations of their parole. They were questioned, 
in Jap fashion, for hours at a time; they were punished and in some cases they 
were executed. A representative of the American Legion—Father Duffie—told 
us in some detail that some of them were decapitated and their heads placed in 
villages or before the homes of their friends on spikes as a reminder of pun- 
ishment which would come to those who violated Jap-imposed laws and regu- 
lations. 

At the end of all of this the Philippine Scouts were carefully investigated 
by our Army officials, and these 6,000 were all given honorable discharges from 
the Scouts by our own people. 

The Navy treated its Filipinos differently. They paid them for time on Jap 
parole. They gave them the same treatment which was given our own people. 
We want the same treatment for the Philippine Souts. 

At the end of the war the Philippine Islands were given their independence 
by this Government as a recognition of the courage and fidelity of their people. 
They established a republican form of government and eelcted a brave Filipino 
as their President. This man, Ramon Magsaysay, was a real friend of the 
United States. He had fought as a part of the Army of the Philippines along- 
side our own troops. When the surrender came he became a guerrilla, and, 
along with General Wainright’s supply officer, Gyles Merrill, he fought until 
American trops returned to liberate the islands. Magsaysay’s efforts were so 
destructive of the Jap overlordship that they offered a reward of $50,000 for 
his head. 

This man, a faithful friend of the Untied States, recently killed in a tragic air 
accident, would have approved this action by our Congress. I am sorry that 
he is not alive today to know of the true appreciation of our Congress for the 
valiant and heroic devotion of the Philippine Scouts. 

Mr. Chairman, this bill, as I say, covers a very small number of our own 
nationals. It also covers some 6,000 Philippine Scouts. 

The total cost of the bill is, roughly, $2,830,000. I think it is a very worthy 
measure, and I think it is very important that we permanently extend the Miss- 
ing Persons Act, because we are going to need it as long as the world is in such 
troubled times as at the present. I, therefore, urge the passage of the bill. 

Mr. VAN ZANpT. Mr. Chairman, I yield myself 5 minutes. 

Mr. Chairman, I rise to support H. R. 5807 which is designed to make the tem- 
porary Missing Persons Act a permanent statute. 

This authority will allow the heads of departments to take necessary action 
in all cases and at any time that members of the military or civilian Govern- 
ment empolyees become missing while in the performance of their duties. 

It will give added assurance to the men and women, whether in uniform or in 
civilian colthes, that Congress and the people of the United States are interested 
in their welfare at all times. 

However, I woud like to address myself to the provision of the bill which will 
provide payment of the back pay and alowances of the Philippine Scouts. 

I have been interested in this problem, and the solving of this inequity, for 
several years and I will remind the Members that it has been more than 12 
years since the members of the Philippine Scouts returned to military control 
after the recapture of the Philippines. All this time the members of this brave 
organization—a part of the United States Army—have waited patiently for our 
Government to pay them for the time they were prisoners of war, but in a 
paroled status. 
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I cannot understand how, in good conscience, we have turned our backs on 
those brave soldiers who stood shoulder to shoulder with our own boys in the 
defense of Bataan and Corregidor. 

The Army Department would have you believe that because the Philippine 
Scout was paroled he is not entitled to any pay for the period he was in a 
paroled status. But what could the individual Scout do when ordered by his 
Japanese captors to go into a poroled status? I hardly believe that we expected 
the members of our Armed Forces to refuse a parole and thus be subject to 
torture and possible execution by the enemy. 

When the Philippine Scout went on parole—even against his wishes—he did 
not, because of that act, become a civilian. His enlistment certainly did not 
expire. The simple fact is that he remained a soldier of the United States 
Army all of the time while on parole, regardless of duties performed or other 
acts—unless they were contrary to the interests of the United States. 

A soldier’s pay is not a gratuity; it is payment in terms of contractual rela- 
tionship. In this respect I say that the Army has erred in refusing to pay 
these men. We have already heard that the Navy paid its insular forces made 
up of Filipinos, just like the Philippine Scouts, who were captured and later 
paroled. It certainly must be difficult for our friends in the Philippines to 
understand how one branch of our military service will pay its servicemen for 
the exact type of service which another branch of our service refuses to honor. 

I say to the Members of the House today that there is nothing in the Missing 
Persons Act now, nor has there ever been, which grants to the Army the au- 
thority to take away the vested right of a soldier, in the United States Army, to 
his pay and allowances, unless his acts were contrary to the articles of war. 
There is no charge here that any of the acts of the remaining 6,000 members of 
the Philippine Scouts, who want their pay, were contrary to the articles of war 
or the best interests of the United States. Quite on the contrary the opponents 
of this measure would have you believe that when a Philippine Scout was 
paroled he went home and led a happy life during the Japanese occupation. 
Army witnesses appearing before Our committee would have us believe that 
when the Philippine Scout was paroled he thereafter went unmolested, regained 
his former occupation, and made a fine living for himself and his family and 
therefore there was no reason to pay him as a soldier of the American Army. 
Let me explode that myth for you. The Philippine Scouts were career soldiers, 
so what gainful occupation, business, or profession could they return to? Even 
if they had a business, occupation, or profession the economy of the Philippines 
was so controlled by the Japanese that they could not have practiced it. 

No less personage than Hon. Emmet O’Neal, a former colleague of ours and 
a former Ambassador to the Philippines, appeared before our committee and 
stated that, in his opinion, no more than 1 percent of the Philippine people were 
able to make more than a starvation diet during the occupation. There was 
no business, as we understand it, just a struggle for existence. There were 
legions of persons who would do almost anything to get a serap of bread—just 
enough to eat for one meal; One example stated to the committee was of a 
woman who gave away a $3,000 bracelet for a bag of rice. 

These were not normal times and there was no business except business con- 
ducted by the Japanese. There were 1 to 3 million people who died during the 
occupation—the exact number will never be known—a large number of whom 
had families, had businesses and professions but they could not practice or 
engage in them because the struggle was to secure the minimum amount of food 
for the person and his family. So how could the Philippine Scout—the paroled 
career soldier—return to his home and start living a life of ease? 

The opponents of this bill also made a point of the fact that many of the 
Philippine Scouts did not join guerrilla bands. They state that if they did join 
the guerrillas they had already been paid for their back pay and allowances. 
Some of the Philippine Scouts did join guerrillas, it is true, but these were 
mainly young men, unmarried, and with very few family obligations. This type 
of man could take a chance, whereas the Scouts with families could not do so. 
The moment they did anything contrary to the wishes of the Japanese the most 
revolting atrocities were visited upon their families. This left the Philippine 
Scout who had family responsibilities very litttle choice in what he could do. 
For the majority it meant that they must stay at home, obey the many rules and 
restrictions of his captors, and attempt, by any means available, to eke out a 
bare existence for himself and his family. We had guerrilla leaders appear be- 
fore the committee who testified that much information concerning the Japa- 
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nese which they received while in the hills was passed on to them by paroled 
members of the Philippine Scouts. The Army apparently takes no notice of this 
but stands by its position that these men lived at home in a life of ease. But I 
repeat, whatever the man did—so long as it was not contrary to the interests of 
the United States—he remained an enlisted man in the United States Army 
serving a period of service under contract with our Government and he is en- 
titled to be paid for his services. 

The provisions of the legislation concerning Philippine Scouts benefits 6,000 
people living many thousands of miles from us. 

We could continue to forget them. We could forget their loyalty and their 
service to this country when our Nation was fighting for its very existence. But 
if we do, I wonder if any Member of this House will rest easily hereafter. 

As one Member I want to be able to look citizens of the Philippine Republic 
in the eye and be able to tell them that our Nation has paid its just debts to 
their countrymen. 

(Mr. Teague of Texas addressed the committee. His remarks will appear here- 
after in the Appendix. ) 

Mr. TRIMBLE. Mr. Chairman, I have no further requests for time. 

Mr. Brooks of Louisiana. Mr. Chairman, we have no further requests for 
time. I ask that the bill be read for amendment. 

The Clerk read as follows: 

“Be it enacted, etc., That the Missing Persons Act (56 Stat. 143), as amended, 
is further amended as follows: 

“(a) Section 1 (a) (3) is amended to read as follows: 

“*(3) Civilian officers and employees of the departments who are citizens or 
nationals of the United States, or who are aliens who have been admitted to the 
United States for permanent residence, except that the following categories of 
civilian officers and employees shall be covered only upon a determination by 
the head of the department concerned that such status is the proximate result of 
employment by the department : 

“*(i) persons who enter any status listed in section 2 of this Act within the 
continental limits of the United States; and 

“*(ii) persons who enter any status listed in section 2 of this Act who are 
residents at or in the vicinity of their places of employment in the Territories 
and possessions or in foreign countries and who were not living there solely as a 
result of their employment.’ 

“(b) Section 2 is amended to read as follows: 

“Sec. 2. (a) Any person who is in the active service, or is performing full- 
time training duty, other full-time duty, or inactive duty training and who is 
officially determined to be absent in a status of missing, missing in action, interned 
in a foreign country, captured by a hostile force, beleaguered by a hostile force, 
or besieged by a hostile force shall, for the period he is officially carried or deter- 
mined to be in any such status, be entitled to receive or to have credited to his 
account the same basic pay, special pay, incentive pay, basic allowance for 
quarters, basic allowance for subsistence, and station per diem allowances for 
not to exceed 90 days, to which he was entitled at the beginning of such period 
of absence or may become entitled thereafter, except that the pay and allowances 
for a person who is performing full-time training duty or other full-time duty 
without pay, or inactive duty training with or without pay, shall be that to which 
he would have been entitled if he had been performing full-time active duty with 
pay, and entitlement to pay and allowances shall terminate upon the date of 
receipt by the department concerned of evidence that the person is dead or upon 
the date of death prescribed or determined under provisions of section 5 of this 
Act. Such entitlement to pay and allowances shall not terminate upon the ex- 
piration of a term of service during absence and, in case of death during absence, 
shall not terminate earlier than the dates herein prescribed. There shall be no 
entitlement to pay and allowances for any period during which such person may 
be officially determined absent from his post of duty without authority and he 
shall be indebted to the Government for any payments from amounts credited to 
his account for such period. Persons performing full-time training duty, or inac- 
tive duty training shall be entitled to the benefits of this section only when such 
persons are officially determined to be absent in a status of missing, missing in 
action, interned in a foreign country, captured by a hostile force, beleaguered by 
a hostile force, or besieged by a hostile force as a result of the performance of 
prescribed duty ordered by competent authority : 
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“*(b) Notwithstanding any other provision of law, such entitlement to pay 
and allowances shall not be denied, in the case of any member of the Philippine 
Scouts who was captured in the Philippine Islands by the enemy during World 
War II, solely on the ground that such member was paroled and permitted to 
return to his home and engage in civilian pursuits prior to the termination of the 
Japanese occupation of such islands. Claims of members of the Philippine Scouts 
for pay and allowances under this subsection (whether or not such claims have 
been presented and rejected or disallowed) may, until 3 years after the date of 
enactment of this subsection, be presented for consideration or reconsideration 
and payment under this subsection: Provided, That such claims shall not be 
approved for payment unless after an investigation a finding is made that the 
claimant voluntarily participated with or for the Japanese Government, Japanese 
nationals, or others and performed actions or duties of an active military nature 
hostile to the United States: Provided further, That except in the event of legal 
proceedings, any person except the authorized representative of the American 
Red Cross, the American Legion, the Disabled American Veterans, and the Vet- 
erans of Foreign Wars and such other organizations as shall be approved by the 
Secretary of Defense, who shall, directly or indirectly, solicit, contract for, charge, 
or receive any fee or compensation for rendering assistance in the preparation, 
execution or filing of the necessary papers in any application for the pay and 
allowances authorized by this subsection shall be guilty of a misdemeanor, and 
each and every offense shall be punishable by a fine of not more than $500 or by 
imprisonment at hard labor for not more than 2 years, or by both such fine and 
imprisonment.’ 

“(e) Section 9 is amended by redesignating that section as subsection (a) and 
adding the following new subsection at the end thereof: 

“*(b) A dependent of any person in active service, as defined by this Act, is a 
“person” under this Act for the sole purpose of determining status as provided in 
sections 5 and 9, and any determination under those sections by the head of the 
department concerned shall be conclusive on all other departments of the Govern- 
ment: Provided, That nothing in this section shall be construed as conferring upon 
any dependent any right to pay, allowances or other compensation to which not 
otherwise entitled.’ 

“(d) Section 12 is amended to read as follows: 

“Seo. 12. The dependents and household and personal effects of any person 
in active service (without regard to pay grade) who is officially reported as 
dead, injured, missing for a period of 30 days or more, interned in a foreign 
eountry, or captured by a hostile force, may be moved (including packing, 
erating, drayage, temporary storage, and unpacking of household and personal 
effects) to the official residence of record for any such person or to the residence 
of his dependent, next of kin, or other person entitled to receive custody of the 
effects in accordance with regulations issued by the head of the department 
concerned; or, upon application by such dependent, next of kin, or other 
person, or upon the person’s application if injured, to such other location as 
may be determined in advance or subsequently approved by the head of the 
department concerned or by such person as he may designate. When the head 
of the department concerned determines that an emergency exists and that 
such sale would be in the best interests of the Government, he may provide 
for the disposition of the motor vehicles and other bulky items of such house- 
hold and personal effects of the person by public or private sale. Prior to any 
such sale, and if practicable, a reasonable effort shall be made to determine the 
desires of the interested persons. The net proceeds received from such sale 
shall be transmitted to the owner or to other persons in accordance with regu- 
lations issued by head of the department concerned; but if there be no such 
persons or if such persons or their addresses are not ascertainable within 1 
year from the date of sale, the net proceeds may be covered into the Treasury 
as miscellaneous receipts. Claims for net proceeds which are covered into the 
Treasury under the authority of this section may be filed with the General 
Accounting Office by the rightful owners, their heirs or next of kin, or their 
legal representatives at any time prior to the expiration of 5 years from the 
date the proceeds are covered into the Treasury; and, if so filed, the General 
Accounting Office shall allow or disallow the claim. When such claim is allowed 
it shall be paid from the appropriation for refunding moneys erroneously re- 
ceived and covered. If claims are not filed prior to the expiration of 5 years 
from the date the proceeds are covered into the Treasury, they shall be barred 
from being acted on by the courts or the General Accounting Office. The pro- 
visions of this section do not amend or repeal the Federal Tort Claims Act (60 
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Stat. 842-847), as amended; sections 2575, 2733, 4712, 4713, 6522, 9712, 9713, 
title 10, United States Code; or section 507, title 14, United States Code. 
The head of the department concerned is authorized to store the household and 
personal effects of the person until such time as proper disposition can be made. 
The cost of such storage and transportation, including packing, crating, dray- 
age, temporary storage, and unpacking of household and personal effects, shall 
be charged against appropriations currently available. In lieu of transporta- 
titon authorized by this section for dependents, the head of the department con- 
cerned may authorize the payment in money of amounts equal to such commer- 
cial transportation costs or a monetary allowance in lieu of transportation 
as authorized by law for the whole or such part of travel for which transporta- 
titon in kind is not furnished, when such travel shall have been completed. 
When the person is in an “injured” status, the movement of dependents or 
household and personal effects provided for herein may be authorized only in 
cases where the anticipated period of hospitalization or treatment will be of 
prolonged duration. No transportation shall be authorized pursuant to this 
section upon application by dependents unless a reasonable relationship exists 
between the condition and circumstances of the dependents and the destination 
to which transportation is requested. Beginning June 25, 1950, and for the 
purposes of this section only, the terms “household and personal effects” and 
“household effects’? may include, in addition to other authorized weight allow- 
ances, not to exceed one privately owned motor vehicle, shipment of which 
at Government expense is authorized in those cases where the vehicle is lo- 
eated outside the continental limits of the United States or in Alaska.’ 

(e) Section 15 is amended, to read as follows: 

“ ‘Seo. 15. This Act, except sections 13, 16, and 17, is effective from September 
8, 1939.’ 

“Sec. 2. Subsection 2 (b), Missing Persons Act, as added by this Act, is 
effective from September 8, 1939. All other amendments made by this Act 
are effective upon the date of enactment of this Act.” 

Mr. VAN ZANbT (interrupting the reading of the bill). Mr. Chairman, I ask 
unanimous consent that further reading of the bill may be dispensed with, that 
the bill be considered as read, that it be printed in the record, and that it be open 
to amendment at any point. 

Mrs. Rogers of Massachusetts. Mr. Chairman, reserving the right to object, 
I wish to endorse this bill most heartily. The Filipinos are the best friends we 
have in the world. The bill should pass. 

Mr. Chairman, I withdraw my reservation of objection. 

The CHaArRMAN. Is there objection to the request of the gentleman from 
Pennsylvania? 

There was no objection. 

The CHAIRMAN. The Clerk will report the committee amendments. 

The Clerk read as follows: 

“On page 4, line 12, delete the word “such.” 

“On page 4, line 13, insert the word “no” before the word “claims”; delete the 
word “not” where it appears; delete the word “unless” and in lieu thereof insert 
the word “if.” 

“On page 3, line 23, following the word “shall” insert the word “hereafter.” 

The committee amendments were agreed to, 

The CHarrMan. There being no further amendments, under the rule the Com- 
mittee will rise. 

Accordingly the Committee rose; and the Speaker having resumed the chair, 
Mr. Willis, Chairman of the Committee of the Whole House on the State of the 
Union, reported that that Committee having had under consideration the bill 
(H. R. 5807) to amend further and make permanent the Missing Persons Act, 
as amended, pursuant to House Resolution 237, he reported the bill back to the 
House with sundry amendments adopted by the Committee of the Whole. 

The Speaker. Under the rule, the previous question is ordered. 

Is a separate vote demanded on any amendment? If not, the Chair will put 
them engross. 

The amendments were agreed to. 

The bill was ordered to be engrossed a third time, was read the third time and 
passed, and a motion to reconsider was laid on the table. 

Mr. Brooks of Louisiana. Mr. Speaker, my colleague from Texas, Mr. Teague, 
asks that he be permitted to extend his remarks in the consideration of the bill 
just passed today. He is unable to be present. 
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The Speaker. Is there objection to the request of the gentleman from 
Louisiana? 

There was no objection. 

Mr. Kennepy. I would like to supply for the committee records, 
but not have inserted in the transcript, an article appearing on page 
A6145 of the Congressional Record of July 31, 1956 entitled “Forgotten 
Americans—the Philippine Scouts,” inserted by Congressman Olin E. 
Teague of Texas. 

Senator Symineton. Without objection. 

Mr. Kennepy. One other insertion if I may, please, sir, an editorial 
appearing in the Greenville Piedmont dated June 9, 1956. I am sup- 
plying that for the committee records also. 

Senator Symineron. Without objection. 

Mr. Kennepy. In view of the situation, I do respectfully request 
that this honorable subcommittee report to the full committee in 
favor of this bill. As I say, I can give you the places in the record. 
Just one thing if I might divert for a moment. This morning Mr. 
McCool in his testimony—I have great respect for him and for every- 
body in the Pentagon and I want them to know and you to know and 
your associates on the committee, Mr. Chairman, there is absolutely 
nothing personal because I don’t think they are the gentlemen who 
fix this policy. 

I don’t know who did fix the policy, I have never been able to find 
out but one place where Mr. McCool read some regulations there, 
if I recall, and I can get the exact page where it appears, he was 
asked on one very important point which he read this morning where 
the burden of ntse?, mind you, is on the applicant, not on the 
Government. 

The burden of proof is on the applicant, and on page 609 of the 
hearings before the House when Mr. McCool was questioned on that 
subject by Congressman Morris, of Oklahoma, and Mr. McCool an- 
swered relative to this question of the burden of proof being placed 
on the claimant, Mr. McCool. “It might well have been left out of 
our policy.” That’s about it, Mr. Chairman. As I say, the legal 
citations and other material data and copies of documents, official 
documents, are contained in the statement of Clarence H. Olson which 
you were good enough to permit me to insert in the record. In closing 

respectfully request favorable consideration of the bill. 

Senator Symineron. Thank you, Mr. Kennedy. As you know the 
committee has great respect for your opinion and we will take it up 
in the full committee. 

Mr. Kennepy. Thank you kindly, sir. 

Senator Symrneron. General Mather, will you come back a minute? 
There are several questions I would like to ask you. The first ques- 
tion deals with the fact that the Congress has acted favorably on 
each proposed extension of this act. Why is it desired to make 
the act permanent instead of having a 1-year or 2-year extension ? 

General Matuer. The first reason is for morale. It will be an indi- 
cation to the people in the service that this is permanent legislation 
rather than something dependent on sinned extension, but more 


important, after 15 years’ experience with this bill, there are many 
desirable amendments which have become apparent and which we 
want included in the legislation. 
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Senator Symineron. That would seem to be a good answer. The 
second question: The benefits payable to survivors of deceased mili- 
tary personnel are prescribed by other provisions of law, personne 
Servicemen’s and Veterans’ Survivors’ Benefits Act. Under the Miss- 
ing Persons Act with its authority to continue pay and allowances 
of persons missing the survivors of persons who are finally presumed 
to be dead after having been in a missing status for a year or more 
apparently receive at least 1 year’s pay more than the survivors of 
persons whose death occurred without their having been in a missing 
status. Is this the result intended and if not how is the act adminis- 
tered to prevent it / 

General Maruer. I think it is intended, sir, during this period until 
a final determination or a finding of presumptive death of the service 
member. It is for the protection of the Government and for the de- 
pendents, sir. 

Senator Symineron. One of the amendments makes persons who 
enter a missing status while performing inactive duty training with- 
out pay entitled to the same pay and allowances t they would have 
received had they been on full-time duty. Would you explain why 
this amendment is desirable and give us some indication of the number 
of persons who perform inactive duty training without pay / 

General Marner. Yes, sir. That applies to the Reserve components 
primarily. A great many of our Reserve personnel in the Air National 
Guard, and the Air Force Reserve do flying on their own time when 
they are not in a pay status. Their effort is toward the best interests 
of the Nation. If they suffer an accident, become missing, we think 
that they should be covered by this legislation. 

Senator Symineron. How much money is involved in this legisla- 
tion roughly ? 

General Marner. Ver y little, sir, comparatively. In 1956 some 
$300,000. I have that here, sir. 

Senator Symrneron. I have some figures here. I think this is the 
third or fourth year we have had this. 

General Marner. I can supply those for the record. 

(The above information follows :) 
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Senator Symrneron. I have no further questions to you, General. 
Will you remain there? 

General Marner. Yes, sir. 

Senator Symrneron. Mr. McCool, I would like to ask you several 
questions. The legislative history of the Missing Persons Act can 
be said to indicate a primary purpose of extending rather than cur- 
tailing the circumstances under which pay and allowances could be 
continued. Without there being a court-martial sentence or un- 
explained absence, how could the Army reasonably use this authority 
to deny pay to the Philippine Scouts during the period of their perme 

Mr. McCoo, Mr. Cale, these tase riduals were paroled and 
returned to their homes and they were not available for duty. The 
Missing Persons Act provides for determinations in cases of missing 
in action, captured, interned, and so forth. The Department of the 
Army has interpreted this act as its sole authority for making deter- 
minations of entitlement for pay, this act is its sole authority for such 
a determination. 

Senator SyminerTon. My next question: The last paragraph on page 
> of your statement emphasizes that the policies that resulted in deny- 
ing pay to the Philippine Scouts governed all determinations made 
under the Missing Persons Act and not just those involving the 
Scouts. What persons other than the Scouts were denied pay under 
these policies ? 

Mr. McCoor. All Filipinos—this, of course, was unique to the Philip- 
pines where we had men who were paroled within their own home- 
land. In addition to the Scouts there were certain Filipinos who 
were in the Army of the United States category. There was the 
Philippine Army and, of course, later on there were recognized civilian 
guerrillas. 

All those categories were determined, the personnel within those 
categories were determined on the same basis under this policy. 

Senator Symineton. My last question in this group, the fact that 
the Philippine Scouts could return to their homes when they were 
paroled is almost a unique situation that hardly could have been con- 
templated when the Missing Persons Act was approved. How was 
the denial of pay to them for the parole period reconciled with the 
Comptroller General's decision that this time is creditable in com- 
puting their length of service for pay purposes / 

Mr. McCoot. That decision, Mr. Chairman, was in connection with 
figuring longevity pay. They did consider that service. If I may 
backtrack, we have never considered these individuals as having ce: ased 
to be within the service. They remained in the service and were not 
discharged until subsequent to the reoccupation, so therefore, there 
was no break in service. But within the provisions of the Missing 
Persons Act, the Army determined, based on its criteria, that these 
individuals were not entitled to pay during that period. Since there 
was no break in service, the Comptroller therefore ruled that that 
period that we considered them in a no-pay status would be creditable 
for longevity purposes. 

Senator Symincton. W hy does the Department oppose this bill ? 

Mr. McCoor. Mr. ¢ ‘hairman, we believe that the policy which the 
Army enunciated in following—in applying to each individual case 
here, that if the man was p: aroled, he returned to his home, he was not 
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subjected to undue hardship, restrictions, and deprivations, and so 
forth, because of his military identity, then that he therefore did not 
suffer any beyond that of the normal civilian populace. 

Now then, within the policy we clearly state that if he was cap- 
tured, interned, paroled, joined guerrillas, actively participated 
against the Japanes, or as the witness just before indicated, if he did 
suffer torment and hardship in those cases we determined him to be 
in a casualty status. 

There were approximately 12,000 Scouts. We made full payment 
for the entire period of parole to a great number of them. We have 
paid for the full period approximately 6,000 Scouts. 

Senator Symineron. How much money was involved there? 

Mr. McCoo... Approximately the same as here, $2,640,000 since we 
paid about half the Scouts for the entire period of parole. Now if 
they did not suffer, we do not believe that within the Missing Persons 
Act we could categorize them in a missing in action status. But if on 
their own volition they went out and joined guerrilla bands or actively 
participated aginst the Japanese or they were sick or were subjected 
to duress we determined them in a full pay status. This matter, Mr. 
Chairman, as I indicated, has been considered time and time again at 
the highest level from the President to the Secretary of Defense to 
the Secretary of the Army during both Republican and Democratic 
administrations. National Commander Cox of the American 
Legion personally had a conference on this with Secretary Pace in 
1951; as a result, Secretary Pace didn’t delegate this matter on down 
to lower echelons. He had a member of his immediate staff look into 
this matter and as a result he found that the Army’s policy was proper 
and so informed the commander. 

Representative Devereux, soon after he came into the Congress 
wrote General Persons at the White House and he said, “I think an 
injustice has been done with respect to the Philippine Scouts.” Gen- 
eral Persons sent that on over to the Secretary of the Army and he 
said, “It looks like maybe there has been an injustice, will you go into 
this thing very thoroughly ?¢” 

As a result another very thorough appraisal of the entire situation 
was made, and as a result the Secretary still held to the past policy of 
the Secretary of the Army and presumably the White House went 
along with that. 

Mr. Simpson and Mr. Dilweg who is here with us this morning 
had a conference with Secretary Stevens on March 4 of 1954 to dis- 
cuss this very thing, not only Mr. Stevens but also our Assistant Sec- 
retary for Manpower, Personnel, and Reserve Forces, Mr. Milton. As 
a result it was directed that a thorough investigation be made of this 
thing and the Secretary and Mr. Milton personally reviewed the 
matter, so that it has been considered at the very highest level. We 
believe that the Army’s policy and past position in this matter is just. 

Senator Symrincton. Why do you think there is such heavy pres- 
sure on the other side / 

Mr. McCoor. Frankly we don’t know, sir. The Philippine Scouts 
is not a great number, 6,000, and $2,640,000 is not a great amount of 
money. We do not believe that our policy has been wrong and there- 
fore we have consistently opposed changing it. Now actually the 
Secretary of the Army has within the provisions of the Missing Per- 
sons Act administrative authority to make a change without legisla- 





SA AE 


36 THE MISSING PERSONS ACT 


tion, but they have felt so strongly about this matter consistently over 
- past 6 or 8 years, that we have opposed any legislation along this 
ine. 

Now in addition to the Philippine Scouts, regardless of the past 
testimony both in the House and here, we have to consider the Philip- 
pine Army. There we have approximately 120,000 individuals who 
served in the Philippine Army. 

In addition to the Philippine Army we recognized approximately 
237,000 civilians and conferred upon them, based on the recognition, 
military identity in the Philippine Army, so there is a considerable 
amount of personnel involved here. Now true, the Philippine Gov- 
ernment has passed some legislation to benefit the Philippine Army, 
not so with respect to these 6,000 Scouts. However, we must consider 
that what we do with respect to the Philippine Scouts, at least the 
Department strongly believes, will definitely have a bearing on future 
actions with respect to Philippine Army, because both categories were 
bearing arms and fighting side by side. They were captured, they 
were imprisoned, subjected to the same conditions and then paroled. 

Now true the Philippine Scouts were paid direct as part of the 
Regular Army by disbursing officers. The Philippine Army was not 
paid direct but were paid by United States funds indirectly. The 
funds were made available to the Philippine Government and paid by 
their disbursing officers. Both were United States funds that were 
paid these individuals. Now then, we believe that we certainly are 
setting a precedent here that will involve us in a much bigger deal. 
True that should not be a factor when you are considering has justice 
been rendered or has it not. However, I believe that should be 
presented for consideration. 

Senator Symrneron. Thank you, Mr. McCool. Thank you, General 
Mather. 

Our next witness is former Congressman Laverne R. Dilweg. We 
welcome you before us this morning. Have you a prepared statement ? 

Mr. Ditwea. I do, Senator, but before offering my own prepared 
statement, I have authority from Congressman Teague to offer his 
statement supporting this legislation, and so I ask permission that 
that be inserted in the record at this place. 

Senator Symineron. The Chair wants to say that we know your posi- 
tion on this committee pretty well. I have heard you testify before. 
You are the last witness we have. You will have to leave in 15 minutes. 
You can take that time anyway you want. If you would like I will 
return this afternoon. I will be here for 15 minutes and those 15 
minutes belong to you. 

Mr. Ditwee. Thank you. I think I can cover my material in 5 
minutes. 

I offer the statement of Congressman Teague at this point to be 
placed in the record. 

Senator Symrneton. Congressman Teague is for this legislation, is 
he not? 

Mr. Ditwee. Yes, sir, it is his amendment on the House side. Sena- 
tor Mansfield has a similar amendment on the Senate side. 

Senator Symrneton. Nobody for whom I have more respect than 
Congressman Teague, especially on the matters of military. 

(The statement of Hon. Olin E. Teague, Representative in Con- 
gress from Texas follows:) 
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‘STATEMENT OF HON. OLIN E. TEAGUE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 


My name is Olin E. Teague, Member of Congress from the Sixth Congressional 
District of Texas. I wish to present the case of the Philippine Scouts for 
remedial legislation as contained in my biil H. R. 5807. 

The facts of this case, briefly stated, are as follows: 

The Philippines Scouts were an integral part of the United States Army in 
the Philippines at the time the organized military forces of the Commonwealth 
of the Philippines were inducted into the service of the Armed Forces of the 
United States by a military order of President Roosevelt dated July 26, 1941 
(title 10, U. S. A. ch. 19, sees. 8321-335). 

These servicemen participated in the Philippine campaign under the command 
of General MacArthur as commander in chief until the fall of Corregidor and 
formal surrender of the United States Army forces in the Far East by Lt. Gen. 
J. M. Wainwright on May 6, 1942. 

After the fall of Bataan and Corregidor, the surrendered Philippine Scouts 
were taken by the Japanese as prisoners of war, kept in concentration camps for 
several months, and later paroled under certain conditions. 

After the liberation of the Philippines the Philippine Scouts applied for arrears 
in pay and allowances corresponding to the period from their imprisonment to 
the time of the reconquest of the country or their return to military control. 
Their claim was based on section 2 of the Missing Persons Act of March 7, 1942, 
which provides as follows: ' 

“Sec. 2. Any person who is in active service and who is officially determined 
te be absent in a status of missing, missing in action, interned in a neutral coun- 
try, captured by an enemy, beleaguered or beseiged shall, for the period he is of- 
ficially carried or determined to be in any such status be entitled to receive or to 
have credited to his account the same pay and allowances to which he was entitled 
at the beginning of such period of absence or may become entitled thereafter, 
and entitlement to pay and allowances shall terminate upon the date of receipt 
by the department concerned of evidence that the person is dead or upon the date 
of death prescribed or determined under provisions of section 5 of this Act: 
Provided, That such entitlement to pay and allowances shall not terminate upon 
expiration of term of service during absence and in case of death during ab- 
sence shall not terminate earlier than the dates herein prescribed: Provided 
further, That there shall be no entitlement to pay and allowances for any period 
during which such person may be officially determined absent from his post 
of duty without authority and he shall be indebted to the Government for any 
payments from amounts credited to his account for such period.” 

In the beginning many of the applications for arrears in pay and allowances 
were approved and payments Were actually made but subsequently no payments 
were approved for any period beyond the term of concentration of the prisoners 
of war unless they could show that they actively joined duly recognized guer- 
rilla force or actively participated in the anti-Japanese movement or returned 
to military control. The change of policy was based on headquarters’ staff 
memorandum No, 14 AFWESPAC, dated December 27, 1945, Interpretation of 
Missing Persons Act, which prescribed additional requirements before a veteran 
could be entitled to pay under the Missing Persons Act. The said memorandum 
reads as follows: 

“Any person who was captured and imprisoned or interned by the enemy, but 
was thereafter released, will be determined not in casualty status and not en- 
titled to pay from the date of his release until the date he is actively joined a 
guerrilla force or actively participated in the anti-Japanese movement or returned 
to military control.” 

These new requirements disqualified a considerable number of the former 
Philippine Scout prisoners of war from entitlement to any of the benefits granted 
under the Missing Persons Act after they were paroled. 

Staff memorandum No. 14 was based on an old act of 1814, section 846 of title 
10, United States Code. This section provided: 

“Sec. 846. Pay Durtine Captivity.—Every noncommissioned officer and private 
of the Regular Army, and every officer, noncommissioned officer, and private of 
any militia or volunteer corps in the service of the United States who is captured 
by the enemy, shall be entitled to receive during his captivity, notwithstanding 
the expiration of his term of service, the same pay, subsistence, and allowance 
to which he may be entitled, while in the actual service of the United States: 
but this provision shall not be construed to entitle any prisoner of war of such 
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militia corps to any pay or compensation after the date of his parole, except 
the traveling expenses allowed by law.” 

It has been urged that the concluding clause of this section is a bar to the 
claim of the Philippine Scouts for arrears in pay and allowances. However, 
the United States Court of Claims in a decision rendered on November 7, 1950, 
in the cvse of Moreno v. the United States (No. 48754), held that this provision 
of law does not apply to the members of the Philippine Scouts, but only to the 
members of the Militia Corps. The pertinent portion of the decision reads as 
follows: 

“The Government urges that the concluding clause of section 846 of title 
10 is a bar to the plaintiff's claim. We think not. it applies only to members 
of a-militia corps mentioned earlier in the section. The section was enacted 
March 30, 1814 (3 Stat. 115, R. S. sec. 1288). If there has been in recent times, 
any unit of armed services which answers the description of a militia corps 
as that expression was used in 1815, the Philippine Scouts were, at the period 
here in question, not such a unit. Statutory authorization for the enlistment of 
natives of the Philippines in the Army of the United States is found in title 10. 
United States Code, section 321. When so enlisted they do not form a unit 
which could be called a militia corps.” 

Apart from the above consideration it is submitted that the claim of the 
Philippine Scouts for arrears in pay and allowances is well founded because 
of the following reasons: 

First. General MacArthur, then still Commanding General, USAPFER, and 
commander in chief, Southwest Pacific area, in an order issued December 8, 
1944, ruled that all officers and enlisted men of the Philippine Army remained 
in that status until relieved threfrom by order issued by the Commanding Gen- 
eral, USAFFE, regardless of any surrender in conformity with orders issned 
by their commanders, or refusal to surrender, or any parole or oath signed hy 
them. The order of General MacArthur under reference reads as follows: 


“HEADQUARTERS, UNITED STATES ARMY FORCES IN THE FAR EAST, 
“December 8, 1944. 
“Subject: Status of members of the Philippine Army. 
“To: Chief of Staff, Philippine Army. 


“1. All officers and enlisted men of the Philippine Army including the Philip- 
pine Constabulary, who have been called into the service of the United States 
Army Forees in the Far East, remain on that status until relieved therefrom 
by order issued by thte Commanding General, USAFIFE. Action by these indi- 
viduals in surrending to the enemy forces in conformity with orders issned 
by their comm»rders, or in refusing to surrender, has no effect on such status. 

“2. Any ‘parole’ or ‘oath’ signed by such personnel as a condition of release by 
the enemy from prisoner of war status will be considered as having been signed 
under duress and as of no validity. Such personnel remains subject to the orders 
of the Commanding General, USAFFE, and will be assigned to appropriate duty 
in the Philippine Army units. 

“By command of General MacArthur: 

“G. KE. ToMBERLIN, 
“First LIEUTENANT, AGO, 
“Assistant Adjutant General.” 


In a letter dated August 30, 1950, addressed to Dr. Marcelino V. Bernardo, 
Philippine Mission in Japan, General MacArthur said in effect that his ruling 
applied to the Philippine Scouts as well. The pertinent portion of his letter reads : 

‘Tt is my recollection, however, that the order was intended to eradicate any 
impression of a differential treatment between members of the Philippine Army 
and those of the Philippine Scouts. Unquestionably they should be treated on 
the same basis as regards this general subject.” 

Second. The order of General MacArthur, quoted above, was only an applica- 
tion of the generally accepted principle of law to the effect that a prisoner of 
war does not lose his military status and remains a prisoner of war even though 
not confined in prison. 

“A prisoner of war is one who has been captured while fighting under the 
banner of some state. He is prisoner of war even though never confined in 
prison” (Bouvier’s Law Dictionary, Rawlee’s Revision). 

“A paroled prisoner of war is simply a soldier who has been placed under a 
disability to engage in active operations against the enemy. He remains a part 
of the Army and as such subject to military control as he was before his capture. 
If he absents himself from a post or station to which as a paroled prisoner of 
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war he has been assigned by the military authorities, he is absent without leave 


or in desertion according to the intent with which he absented himself” (Digest 
of Opinions of the Judge Advocate General of the United States Army, 1912, 
p. 1076). 

“But military persons, released on parole, cannot be held to have lost their 
military status. And, even though they had given their parole, it does not 
necessarily follow that they would observe it.” (Cited in Digest of International 
Law, Hackworth, vol. VI, p. 173.) 

Third. The paroled Philippine Scouts continued to be prisoners of war not 
only in principle of law as stated above but also in reality. For they were under 
such constant surveillance and were required to report to the Japanese authorities: 
so often that they were virtually “in the hands of the enemy” as these words are 
used in the Missing Persons Act. The extent to which they were controlled by 
the Japanese authorities can be gaged by an examination of the following 
order issued by the Japanese military authorities requiring them to— 

“Report in detail at the Japanese Military Police Headquarters, Port Santiago, 
either orally or verbally, under penalty of being considered malicious, on all 
occasions, to wit: 

“1. When you have obtained a job, or when you are jobless. 

“2. When you have changed your occupation. 

“3. The change of residence. 

“4. When you are going to join any political thought party or any other party. 

“Sh. When you are leaving the Philippines. 

“6. When you are dead. 
“7, When you have got married.” 

Fourth. The Philippine Scout officers and men were promised that they 
“will draw full pay until you are mustered out of the service and you will be 
entitled to all bonus and insurance privileges from USAFFE.” This promise 
was contained in an order the full text of which is as follows: 


“MESSAGE TO ALL FILIPINO OFFICERS AND MEN 


“1. Direct written orders have been received by me from General Sharp, and 
authorized by General MacArthur for me to surrender the forces of Negroes. 

“2. These orders have been obeyed by this headquarters and as a member of 
this command you also must obey them. 

“3. Failure to surrender classifies you as: 

“(a) Deserter by Philippine and United States Governments. Penalty, death. 

“(b) Outlaw by Imperial Japanese Army. Penalty, death. 

“4. By terms of the agreement the Imperial Japanese Army has been 
furnished : 

“(a) Your name and home address. 

“(b) Your present location. 

“(c) The arms and ammunition you have. 

“5. By surrendering you will draw full pay until you are mustered out of the 
service and you will be entitled to all bonus and insurance privileges from 
USAFFR. You will also be recognized as an honorable prisoner of war by the 
Philippine Government. USAFFE, and by the Imperial Japanese Army and 
treated as such. 

“6. Half of the officers and men have already reported to Fabrica and are 
well treated. 

“7, Report in person with your arms and ammunition to cadre barracks in 
Fabrica before midnight Wednesday, May 27. 

“8. By complying with these orders you will save your honor, your life, and 
assure the safety of your family and friends. 

“Roger HILSMAN, 
“Colonel, Infantry, United States Army, 
Commanding.” 

Fifth. With respect to the Philippine Scouts, their enlistment constituted 
them members of the United States Army Forces at all times previous to and 
after their capture by the Japanese until the period of their enlistment expired 
after they were able to report to the United States Army when the Philippines 
was recapured. Under their enlistment, according to a long line of decisions, 
there was created a binding contract between them and the United States which 
entitled them to their pay as members of a unit of the United States Army. 
(U.S. v. Grimly, 137 U. S. 147; McCord v. Page, Provost Marshal of Brooks Field, 
124 F. 2d 68; Campbell v. Oliphant, 206 S. W. 2d 406; and In re Miller, 61 A. 2d 
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745, 356, p. 56; Bowman v. U. 8., 10 Ct. Cls. 408; Wilson v. U. S., 25 Ct. Cls. 339; 
Conrad vy. U. 8., 32 Ct. Cls. 139). See sections 359, 861, and 1268 of title 10, 
United States Code Annotated (U.S. C. A.). 

One of the discriminatory features of this whole business is the fact that the 
Army selected a handful of high-ranking officers for full payment during the 
period of parole. This may have occurred because of the standing of these men, 
or because of the fact that they were economically able to press their claims 
before the United States Army. Some of them made personal appearances in 
this country. You realize, of course, that the $9 a month private could not do 
this. 

The Navy chose to pay its military personnel as well as its civilian em- 
ployees who were in exactly the same position. The Navy paid them for the 
full period of time between the fall of the Philippines and our recapture thereof, 
and the payments were made under the authority of the very act we now seek 
to amend for the purpose of paying the United States Regular Army Philippine 
Scouts. 

A clear statement of the Navy’s justification in doing so is set forth in a 
letter from Rear Adm. M. L. Royal, SC, USN, Chief of the Bureau of Supplies 
and Accounts, United States Navy, to the Honorable Carl Vinson under date 
of April 11, 1952. 

Pertinent extracts from the above letter, which are quoted below, fully 
reveal the inequity of the Army’s arbitrary decision with reference to the 
Philippine Scouts: 

“For assimilation purposes, the Comptroller General has recognized the 
Insular Force as the Navy counterpart of the Philippine Scouts of the Army. 

“Enlisted men of the Insular Force of the Navy were not excluded by general 
or specific language from benefits of the Missing Persons Act. Consequently, 
those members in active service who were officially determined to be lawfully 
absent in a status of missing, missing in action, interned in a neutral country, 
captured by an enemy, beleaguered or besieged, were for the period officially 
determined to be in such status paid the pay and allowances to which other- 
wise entitled from date of commencement of absence until date of return to the 
controllable jurisdiction of the Navy Department. The mere fact that upon 
repatriation it was ascertained that a member of the Insular Force had been 
paroled, but was unable to return to naval jurisdiction or communicate that 
fact to the authorities would not be considered a bsis for denying such member 
the active duty pay and allowances to which otherwise entitled under the Miss- 
ing Persons Act while so absent.” 

Under date of June 15, 1954, the position of the Navy was supplemented by 
a letter addressed to me over the signature of Ira H. Nunn, rear admiral, USN, 
Judge Advocate General of the Navy, and reads as follows: 

“The naval liaison officer to the Congress has forwarded to this Office your 
informal inquiry whether any Filipino naval personnel in the service of the 
United States Navy during World War II, who accepted paroles from the 
Japanese, were in fact paid their arrears of pay under the Missing Persons 
Act (50 U. 8. C., 1946 edition, 1001-1015). 

“Unless such members voluntarily served in a military capacity or collaborated 
with the Japanese, were guilty of disloyalty, or committed overt acts against 
the United States. they were in fact paid under Missing Persons Act, supra, 
from the rate on which it was officially determined that a missing status com- 
menced until their return to naval jurisdiction. The mere fact that such mem- 
bers were paroled was not a basis for denying them the active duty pay and 
allowances to which they were otherwise entitled.” 

The Defense Department itself recognizes that the people meant nothing; 
that these people were virtually prisoners of war, and they so state on page 5X7 
of the book entitled “United States Army in World War Il—The Fall of the 
Philippines,” written under the direction of the Chief of Military Histery, 
Denartment of the Army. 

We quote: 

“With the capitulation of Corregidor and the islands to the south, all com- 
munication with the Philippines came to an end. The entire garrison, an army 
of 140,000 men passed into captivity and except for a handful who escaped, no 
word of their fate reached the United States. Through most of the Filipinos 
were ultimately released from prison camp, there was no way by which they 
could communicate with the Allies except through the clandestine intelligence 
organization kept alive by funds and equipment from Australia. Nominally free, 
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the former troops of MacArthur’s and Wainwright’s army were as effectively 
prisoners of the Japanese as if they had remained in prison camp.” 

On May 12, 1954, in a communication from the Secretary of the Army addressed 
to Hon. William Langer, chairman of the Senate Committee on the Judiciary, 
in opposing legislation to extend the time for certain military procurement 
claims against the United States in the Philippine Islands, it was stated: 

“Almost immediately claims were asserted against the United States for pay 
and allowances and for compensation for services and supplies. These claims 
may be roughly divided into three categories: (1) Those concerned with members 
of the United States Armed Forces (including the Philippine Scouts), (2) 
those dealing with members of the Philippine Army, and (3) those dealing with 
nonmilitary guerrillas. 

“The Departinent of the Army does not question the liability of the United 
States with respect to claims falling within the first category where such 
claims are substantiated.” 

This in itself shows the inconsistency of the arbitrary action taken by the 
Department of the Army in denying pay to the Philippine Scouts whom they 
recognize as being authorized military agents of the United States in the above 
question. 

In opposing legislation to correct this complete breach of contract by the 
Department of the Army, the Defense Department has said that if we paid 
the Philippine Scouts we might also have to pay the soldiers of the Philippine 
Army who were likewise paroled. 

This, you realize, is a most unfair statement because if we were contractually 
obligated to them we certainly should pay our obligations. 

But that is not the intent of our proposed legislation; neither is it considered 
necessary because the Philippine Government has recognized the rights of its 
own soldiers who were similarly paroled, and by Republic Act No. 897 enacted 
in July 1953, the Philippine Government evolved a program for the payment of 
those claims over a period of time consistent with their economic ability to do 
so. Such argument therefore carries no weight whatsoever. 

During the course of the past 4 years I have tried to convince the Department 
of Defense and the Department of the Army that the honest and decent recourse 
would be to bring about administrative relief to these four or five thousand 
remaining Philippine Scouts. I have met with failure in every instance and we 
have not been told the reason why such payment was refused except the fallacious 
statement that they were not in casualty status. We have positive proof to 
refute such statement because many of these parolees in the alleged non- 
casualty status were taken by the Japanese and executed summarily for minor 
violations of parole; many were brutally and severely mistreated and their 
families were molested and maligned. 

I request favorable action on H. R. 5807. 





STATEMENT OF LaVERN R. DILWEG, ATTORNEY AT LAW 


Mr. Chairman, I am LaVern R. Dilweg, former Member of Congress from the 
Eighth Congressional District of Wisconsin, and legal representative of a number 
of Philippine Scouts. I am grateful for the opportunity to appear before this 
committee to state my views in endorsement of H. R. 5807, which bill amends and 
makes permanent the Missing Persons Act. The bill contains the provisions of 
S. 1239, introduced by Senator Mansfield and a companion bill, H. R. 4148, 
introduced by Hon. Olin Teague of Texas, chairman of the Veteran’s Affairs 
Committee. 

The provisions of the Mansfield-Teague amendment begin on line 1, page 4 
through line 7, page 5, H. R. 5807, and provide that entitlement to pay and 
allowances shall not be denied in the case of any member of the Philippine 
Scouts who was captured in the Philippine Islands by the enemy during World 
War IT solely on the ground that such member was paroled and/or permitted 
to return to his home prior to the termination of the- Japanese occupation on 
the Philippine Islands. 

The Philippine Scouts were authorized by act of United States Congress 
shortly after the Spanish American War. Enlisted men of the Philippine Scouts 
are enlisted men in the Army and were paid, trained, and utilized strictly under 
our control. 

Under their enlistment, the courts held there was a binding contract be- 
tween them and the United States which entitled them to pay and allowances 
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as members of a unit of the United States Army. Their rate of pay was 
fixed by statute. 

When we surrendered all our forces in the Philippines to the Japanese, the 
Scouts were naturally taken into custody, along with the other troops. Later, 
the Philippine Scouts, as well as all other Philippine soldiers, were arbitrarily 
released from prisoner-of-war camps under extreme duress. 

This was after more than 30,000 Filipinos, including Philippine Scouts, had 
died in Japanese prisoner-of-war camps. Violations of Japanese-imposed parole 
regulations was punishable by death. Many were executed or brutally beaten 
and families were torn apart or maligned whenever violations occurred. The 
“paroled” Scouts were constructively prisoners of war when released; their 
status did not materially change since the Japanese completeiy dominated every 
phase of living in the Philippines, and the United States could not bring them 
relief. (See subsequent statements by Department of Army as to purpose 
and need for Missing Persons Act.) 

The Army refused to pay its own Philippine Scouts for the period they were 
on forced parole, using the fallacious pretext that they were not in a casualty 
status, forgetting all about the contractual obligation between our Government 
and its soldiers. 

With the fall of the Philippines in early 1942, a situation unique in the 
history of the United States was presented; the Congress passed the Missing 
Persons Act (Act 7 March 1942, 56 Stat. 143), as amended (Act 1 July 1944, 5s 
Stat. 679; 50 U. S. C. App. Sup. V, 1001, et seq.), as part of the legislation made 
necessary by that event. 

Prior to enactment of the Missing Persons Act, the only legislation on the 
question was section 1288, Revised Statutes (10 U. S. C. 846), which provided : 

“Every noncommissioned officer and private of the Regular Army, and every 
officer, noncommissioned officer, and private of any militia or volunteer corps in 
the service of the United States who is captured by the enemy, shall be en- 
titled to receive during his captivity, notwithstanding the expiration of his term 
of service, the same pay, substance, and allowance to which he may be en- 
titled while in the actual service of the United States; but this provision shall 
not be construed to entitle any prisoner of war of such militia corps to any pay 
or compensation after the date of his parole, except the traveling expenses 
allowed by law.” 

The last quoted statute is limited to persons in the military service, whereas 
the Missing Persons Act extended and amplified those benefits. 

In a letter from the Department of the Army addressed to Hon. Sam Ray- 
burn, Speaker of the House of Representatives, dated February 20, 1956, over 
the signature of Wilber M. Brucker, Secretary of the Army, requesting legis- 
lation (H. R. 2404) the following statement appears: 

“Authority for the continuance of pay and allowances to the dependents of 
persons who are in a missing status and for the head of the department con- 
cerned to make prompt settlement of such missing person’s account was ini- 
tially provided during World War II. The Congress early in 1942 recognized 
the need for such authority because the executive departments could not, under 
existing law, make appropriate and expeditious payment to dependents of per- 
sons in a missing status or settle the accounts of such missing personnel. As a 
result the Congress enacted the Missing Persons Act on March 7, 1942, which was 
a temporary measure. * * *” 

Section 2 of the latter act provides in pertinent part: 

“Any person who in is in active service and who is officially determined to be 
absent in a status of missing, missing in action, interned in a neutral country, 
captured by an enemy, beleagured or besieged shall, for the period he is officially 
carried or determined to be in any such status, be entitled to receive or to have 
credited to his account the same pay and allowances to which he was en- 
titled at the beginning of such period, of absence or may become entitled there- 
after, and entitlement to pay and allowances shall terminate upon the date 
of receipt by the department concerned of evidence that the person is dead or 
upon the date of death prescribed or determined under provisions of section 5 
of this Act * * * Provided further, That there shall be no entitlement to pay 
and allowances for any period during which such person may be officially de- 
termined absent from his post of duty without authority and he shall be in- 
debted to the Government for any payments from amounts credited to his ac- 
count for such period.” 

It should be noted that the law denied arrears in pay on only one ground 
and that is, absent from post of duty without authority. 
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It is a well-established rule of statutory construction that when the law writes 
down exceptions, said exceptions should be strictly construed and anything not 
enumerated or mentioned in the exception must be excluded. 

In implementing regulations issued by AFWESPAC in staff memorandum 
No. 14, the Army enlarged upon the scope of the substantive law by adding 
extra legal requirements before entitlement to arrears in pay. (See exhibit A.) 

AFWESPAC Staff Memorandum No. 14 amplified the law with the addition 
of 3 more grounds before entitlement to arrears in pay as follows: 

“1. Philippine Scout prisoners of war released on parole must have joined 
or participated in guerrilla activities. 

“2. In the absence of guerrilla activities material restraint must be proven to 
have resulted from his previous military status, and the burden of proof is 
also on him. 

“3. That the claimant suffered serious deprivation, and the burden of proof is 
also on him.” 

Contrary to the laws of land warfare, AFWESPAC Staff Memorandum No. 
14 has taken the position that a Philippine Scout released prisoner of war, 
from the moment of his release on parole, was no longer in the service of the 
United States Armed Forees but became a civilian. Under the rules of land 
warfare, a prisoner released on parole continues to be in the status of prisoner of 
war until— 

“1. The territory is liberated ; 

“2. He is formally exchanged ; 

“3. He makes good his escape and joins friendly troops; and 
“4. He dies while in the hands of his captors.” 

In this connection, it is pertinent to mention that the United States Navy 
gave a different interpretation of the same law. On June 15, 1954, Ira H. Nunn, 
rear admiral, United States Navy, Judge Advocate General of the Navy, in- 
formed Hon. Olin E. Teague as follows: 

“Unless Filipino naval personnel in the service of the United States Navy 
during World War II, who accepted paroles from the Japanese, voluntarily 
served in a military capacity or collaborated with the Japanese, were guilty of 
disloyalty, or committed overt acts against the United States they were in fact 
paid under the Missing Persons Act from the date on which it was officially 
determined that a missing status commenced until their return to naval juris- 
diction. The mere fact that such members were paroled was not a basis for 
denying them the active duty pay and allowances to which they were other- 
wise entitled.” 

When the legality of certain instructions contained in staff memorandum No. 
14 was questioned, the Judge Adoveate General of the War Department, Maj. 
Gen. Thomas H. Green, in a letter addressed to Hon. Jack Z. Anderson, dated 
April 14, 1947, replied in part as follows: 

“The War Department considers a parolee to be in the same position as the 
soldier who returns to his home by reason of the final provision of section 1288, 
Revised Statutes, supra, unless the exceptions set out in subparagraph 2f of the 
mentioned staff memorandum apply to his case.” 

The court of Claims held that the proviso in the above act denying any 
prisoner of war of the Militia Corps right to any pay was confined solely to 
members of the Militia Corps and did not apply to members of the Philippine 
Scouts (Vincente Moreno v. The United States, U. 8. Court of Claims, No. 48754, 
decided November 7, 1950, and reported in 93 Fed. Supp. 607). The court, how- 
ever, held that it could not review the determination made by the Philippines 
Ryukyus Command, to whom had been delegated authority for final action on 
the status of missing persons in the Philippines. 

The court relies upon section 1009 of the Missing Persons Act of March 7, 
1942, which section reads as follows: 

“Sec. 1009. DETERMINATION BY DEPARTMENT HEADS OR DESIGNEES; CONCLU- 
SIVENESS RELATIVE TO STATUS OF PERSONNEL, PAYMENTS, OR DeatH.—The head 
of the department concerned, or such subordinate as he may designate, shall 
have authority to make all determinations necessary in the administration of 
the Act (sections 1001-1017 of this Appendix), and for the purposes of this 
Act (sections 1001-1017 of this Appendix) determinations so made shall be con- 
clusive as to death or finding of death, as to any other status dealt with by 
this Act (sections 1001-1017 of this Appendix), and as to any essential date in- 
cluding that upon which evidence or information is received in such department 
or by the head thereof. * * * 
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“Determinations are authorized to be made by the head of the department con- 
cerned or by such subordinate as he may designate, of entitlement of any per- 
son, under provisions of this Act, to pay and allowances, including credits and 
charges in his account, and all such determinations shall be conclusive. * * * 
When circumstances warrant reconsideration of any determination authorized 
to be made by this Act (sections 1001-1017 of this Appendix) the head of the 
department concerned, or such subordinate as he may designate, may change or 
modify a previous determination * * *” 

The court refused to review hearings and reports on this section to determine 
congressional intent and disposed of the matter by concluding as follows: 

“* * * and Congress must have meant, by section 1009 as a whole, that the 
troublesome questions arising under the Missing Persons Act were not to be 
the subject of litigation.” 

This conclusion simply cannot be reconciled with the facts as expressed in 
congressional hearings and reports when this section 1009, a substantial amend- 
ment to the act, was enacted in 1944. The sixth provision of section 1009 reads 
as follows: 

“* * * Determinations are authorized to be made by the head of the depart- 
ment concerned or by such subordinate as he may designate of entitlement to any 
person under the provisions of this Act to pay and allowances including credits 
and charges in his account and all such determinations shall be conclusive * * *.” 

With respect to this provision, House Report No. 1674, dated June 17, 1944, 
from the Committee on Naval Affairs, H. R. 405, had the following to say: 

“* * * Many situations have arisen and more are anticipated in which some 
determinations, conclusive upon the accounting officers of the Government, must 
be made of the credits and debits to the account of missing persons. There are 
questions of rank, grade, classification of civilian employees, entitlements to al- 
lowances of various kinds, debits on account of allotments or family allowances, 
and the periods of various credits and debits. All of this can be best determined 
and should be determined by the head of the department concerned. The depart- 
ment should have authority, utilizing its knowledge of military and administra- 
tive conditions and circumstances, to determine whether a promotion has been 
made, whether entitled to rental allowance, whether monetary allowances for 
quarters is payable, the rate of pay of civilian employees, and many other ques- 
tions arising through loss o1 inadequacy of individual records. This provision 
grants the needed authority to make all such determinations.” 

In the hearings before the Committee on Naval Affairs, Report No. 241, June 
13, 1944, 78th Congress, 2d session, it was indicated clearly that the finality 
which section 9 provided should be accorded to determinations of the various de- 
partments, was for the purpose of precluding the possibility of later disallowance 
by the General Accounting Office of settlements based on incomplete records. 
Hearings, pages 2324-2330, inclusive. 

It is clear from the above report that the determination vested as conclusive 
was confined to findings as to the above fact, and not to vest anyone with the 
conelusive authority to determine that claimants were not in casualty status 
and not entitled to their pay and allowances when they were “in the hands 
of the enemy” during the period the Philippines were occupied by the Japanese. 

The Honorable W. Sterling Cole, who now serves on the House Armed Sery- 
ices Committee, actively participated in the hearings on the Missing Persons Act 
and amendment thereto as a member of the Naval Affairs Committee and, at my 
request, gave his version on this matter in the form of an affidavit dated Novem- 
ber 30, 1950, which reads as follows: 

“W. Sterling Cole, being first duly sworn on oath deposes and says: 

“That he is a Member of Congress representing the 39th District of the State 
of New York, being elected to the 74th and succeeding Congresses. 

“That in the year 1937 he became a member of the Naval Affairs Committee of 
the House of Representatives and continued to serve on said committee during 
the periods hereafter mentioned, 

“That affiant is familiar with the provisions and took an active part in 
drafting Public Law 490, 77th Congress and all amendments thereto (the Miss- 
ing Persons Act). 

“That affiant, as a member of the Naval Affairs Committee of the House, was 
present and took an active part in the hearings on H. R. 4405 (No. 241): 

“Hearing on H. R. 4405, to amend the act approved March 7, 1942 (Public 
Law 490, 77th Cong.), as amended, so as to more specifically provide for pay, 
allotments, and administration pertaining to war casualties, and for other 


purposes. 
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“The said bill, H. R. 4405, among other things, proposed to change section 9 
of existing law—-Public Law 490. (See p. 19 of Report 1674 (to accompany 
H. R. 4405) in 78th Cong., 2d sess. ) 

“That this proposed change was requested by the Navy and Army so as to 
make the findings of the head of the Department final and conclusive as to fac- 
tual matters. A careful review of all hearings and congressional reports on this 
particular amendment shows conclusively that it was not the intent of Congress 
to give to the head of the Department the unlimited license to act irrespective 
of restraint or to deprive the courts of the right to review the determination in 
conformity with the intent and provisions of the statute. 

“I actively participated in the hearings on this matter and can make a posi- 
tive statement now that the determination vested as conclusive was limited to 
findings of fact as set forth in Report No. 1674, supra, and was for the sole 
purpose of preventing a conflict in the findings made by the administrator in the 
foreign field and the accounting officers, General Accounting Office here, and 
that Congress at no time intended to deprive the courts of judicial review. 


“(Signed) W. Srerrmne Core. 


“Subscribed and sworn to before me this 30th day of November 1950. 


“(Signed) Epna A. THOMAS, 
Notary Public, District of Columbia.” 


The Missing Persons Act did not amend or repeal existing law governing the 
pay rights of members of the military services yet the Army has used this act 
to take away pay and allowances from the Philippine Scouts without respect 
to their status as members of the Army, whose connection therewith had not 
been severed by discharge or otherwise. As far as I can determine, the only 
justification remaining for the decision of the Secretary of the Army in this 
case is that the judiciary has sustained same in the Moreno case. 

The erroneous determinations denying the Philippine Scouts their pay and 
allowances should be set aside as provided in title 50 United States Code Anno- 
tated, appendix, section 1009, which states “When circumstances warrant recon- 
sideration of any determination authorized to be made by this act—the head 
of the department concerned, or such subordinate as he may designate, may change 
or modify a previously determination.” 

The Secretary of the Army’s Personnel Board held 1 general, 5 colonels, and 5 
lieutenant colonels, all officers of the Philippine Scouts, who appeared here 
before the Board, were entitled to their pay and allowances for the period the 
Philippines were occupied by the Japanese and they were in a parole status. 

A general finding by the Personnel Board that members of the Philippine 
Scouts who were loyal to the United States and the Philippine Government 
during the time the Japanese occupied the Philippines and who were not absent 
from their post of duty without leave were entitled to their pay and allowances 
during that period, would conform with the Personnel Board’s former rulings. 

I have made this suggestion to three Secretaries of the Army stressing the 
fact that it should not be necessary to legislate since administrative relief is 
provided for in the act itself, but to no avail. 

The proposed legislation in H. R. 5807 will overcome the Army’s determination 
and merit the payment of pay and allowances to the Philippine Scouts for 
the period of their parole, as provided for under existing law. 


EXHIBIT A 


Staff Memorandum No. 14, AFWESPAC, December 27, 1945 


(a) A person missing in action (whereabouts unknown) or captures and 
imprisoned or interned by the enemy until his recovery by the United States 
forces, will be determined to be in a casualty status with entitlement to pay 
for such period. 

(b) A person who evaded capture, or fled to the hills, or actively joined 
guerrillas, or actively participated in the anti-Japanese movement, or remained 
in hiding to avoid capture, until his return to military control, will be deter- 
mined to be in a casualty status with entitlement to pay for such period. 

(c) A person who evaded capture, but returned to his home and continued a 
normal mode of living, will be determined not to be in a casualty staus and not 
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entitled to pay from the date he returned home until he actively joined guer- 
rillas or actively participated in the anti-Japanese movement, or returned to 
military control. 

(d@) A person who was captured and imprisoned or interned by the enemy, 
but was thereafter released will be determined not in a casualty status and not 
entitled to pay from the date of his release until the date he actively joined a 
guerrilla force, or actively participated in the anti-Japanese movement, or 
returned to military control. 

(e) A person whose active service in or for the military forces of the United 
States was term uated as a result of the enemy occupation and who was per- 
mitted to return to his home and pursue a normal mode of living, will be deter- 
mined not in a casualty status and not entitled to pay after the date of termina- 
tion of such service. 

(f) A person falling within c, d, or e, above, who can prove that material 
restraint was imposed on him or that he suffered ‘serious deprivation,” to an 
extent greater than the restrictions, inconveniences, and lowered standards of 
living generally suffered by other residents incident to the Japanese occupation, 
as a direct result of his former official status under the United States, will be 
determined in a casualty status with entitlement to pay for the period such 
condition existed. The burden of proof rests with the claimant. 

Mr. Di.wec. Now I would like to make a few observations on the 
statement made by Mr. McCool, and point out the desperation as it 
appears to me of the Army in defense of their position in this matter. 

On page 4 reference is made to the matter that if a Philippine 
Scout voluntarily joined guerrilla units or engaged in other anti- 
Japanese activities, these men were determined to be in casualty 
status and were entitled to their pay. 

In the Moreno case that was tried in the, Court of Claims and 
mentioned in this very statement, Moreno was found to have aided 
and assisted the Philippine Government and the United States Gov- 
ernment in anti-Japanese activities, and also was definitely connected 
with the guerrillas. Yet today he has not been paid 1 cent of his 
back pay. 

Senator Symineron. How can that be? How can there be that 
degree of difference between your position and that of the Army? I 
am only asking for information. 

Mr. Diwee. Senator, if I could answer that 

Senator Symrneron. Is it that the Army has not properly investi- 
gated the matter in your opinion ? 

Mr. Ditwee. In my opinion this matter has been determined once 
and for all and the Army has taken the stand that they are right and 
I believe some place on the staff they are adamant in changing their 
position, because there is no justification in my opinion if one will read 
the contractual obligation of this country to the Philippine Scout 
and the fact that there was no authority to extend to the Army or 
any other part of our armed services to refuse to pay a soldier’s 
allowances and pay during parole. Now then, on page 4 this state- 
ment is made, and for what reason, I think it is perfectly obvious to 
you, Senator. 

That is to say that there was no legal or moral obligation upon 
the United States to pay these individuals for a period during which 
they actually were employed and paid by the Japanese. Should the 
Missing Persons Act be amended as proposed they would receive pay 
from the United States Government for the same period of time. 

Now I don’t know if the Army has analyzed the Missing Persons 
Act, but this very matter was anticipated by Congress, when the law 
was enacted, and I now read from title 50, United States Code An- 
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notated, section 1009, subheading, “Determination by deadheads or 
designees conclusiveness relative to status of personnel, payment or 
death”: 


Determinations are authorized— 
and the important thing is this— 


That the Army shall have the right to determine what allowances, credits and 
charges are made to an individual’s account provided that no such account shall 
be charged or debited with any amount that any person in the hands of an 
enemy may receive or be entitled to receive from or have placed to his credit 
by such enemy as pay, wages, allowances or other compensation. 

Congress has put it into the law that that shall not be charged 
against the man’s salary. Yet the Army has used that, for what 
reasons should be perfectly obvious. 

Assuming a normal life over there is just plain silliness. Nobody 
had a normal life in the Philippines and there is no question about 
that, if you belonged to the Philippine Scout organization and you 
had a job and you were told to perform that job under duress, that 
you were subject to surveillance at all times and that your family 
was always in danger of being taken out and simply shot if you 
violated any of the degrees of the oath that was required. Now 
then, on page 5 this statement is made. 

They refer to the Moreno case and take that as authority for their 
present position, justification for it, stating that the court said “It 
cannot be said that the answer which the Department gave was 
arbitrary and capricious.” 

Senator, I don’t know if you are a lawyer or not. 

Senator Symrneron. If I tried to talk to you, you would find out 
pretty quickly, if it was on legal matters. 

Mr. Dinwec. The thing I want to point out to you is that the Court 
of Claims denied any rights that the individual Moreno had other 
grounds that they had no jurisdiction, that Congress used the word 
“conclusive” as to the action of the head of the Department. They had 
no right of review, and in dictum said it would be difficult to say under 
the circumstances that what the Army did was arbitrary and caprici- 
ous. Dictum has no bearing on the decision itself. Again it is obvious 
why the Army has put this in here. 

Now this question of great pressure. Great pressure on this country 
has been brought by many countries throughout the world on the 
matter of paying this or that, but is that a defense to a contractual 
obligation 

Senator Symineron. Sometimes we pay some of these countries 
without pressure. 

Mr. Ditwec. Exactly, sir, but is that a defense to a matter of whether 
or not this is a contractual obligation of this country? That is the 
crux of our case. 

Senator Symineton. You feel that it is, right? 

Mr. Diiwee. It is a contractual matter and we have failed to pay 
it. Now are we going to renege on this contractual matter because 
pressure may be he to bear that we should pay the Common- 


wealth soldier. May I inform the Senator that the Supreme Court 

made a determination in the Soriano case in February of this vear 

that the hare es Commonwealth soldier was not a member of the 
rmy. This is now the law of the land. 


United States 
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He was in the service of the United States Army, so there is no 
contractual obligation such as I claim the Scout is entitled to under 
this amendment if it becomes law. 

Senator Symineton. If your legislation is successful, how much 
money do we pay, roughtly ? 

Mr, Ditwee. The Army itself has supplied that figure, Senator, 
$2,640,000. The average Filipino who would be the recipient of this 
remedial legislation would receive perhaps $400 to $500. The enlisted 
man in the Philippine Scouts received 18 pesos a month or $9 a month. 

Senator Symineron. I think comparisons are odious, but the amount 
of money to clear this situation up would be about 25 percent of the 
cost of 1 bomber or 1 percent of the cost of 1 carrier, is that about 
right? 

Mr. Ditwee. That’s right. 

Senator Symineron. I refer to a B-52 bomber, to make it more 
specific. The only reason I mention that is that what I am trying to 
do is not to criticize anybody for what they have done but to try to 
be constructive about the situation, namely that you can clear this 
matter up, which comes up year after year after year, for about 1 
percent of the cost of our very necessary and important ships or about 
25 percent of the cost of our necessary and important bombers. 

Mr. Ditwec. Exactly right, sir. 

Senator Symineron. I don’t want to criticize anybody. 

Mr. Ditwee. As I said before, the crux of this matter is: Is this a 
contractual obligation and if it is not and it is a gratuity, I am not in 
favor of it. But the Philippines are our showcase of democracy. 
This money will go to people who—many of these men are dead, Sena- 
tor, as you can well imagine. I would say that 50 percent of the 
6,000 Scouts are no longer alive. Their families will get it. I think 
Mr. McCool was in error when he said that 6,000 Scouts were paid 
because they were guerrillas and they aided the anti-Japanese move- 
ment; 6,000 Scouts died in the death march. They died in prison 
camps. They were killed on Corregidor and Bataan. They were paid 
because there was no question that they were missing in action and 
were killed. There were very few Scouts that have had a redeter- 
mination of their status on the basis that they must show that they 
suffered greater hardship than the average civilian and the burden of 
proof being on them. 

Senator Symineton. You heard the Senator from North Carolina, 
a very able Senator, express his opinion, and I must say that this 
matter is one which involves a patriotic and a loyal people. We have 
listened with respect to the positions that have been presented by 
the Army and the Department of Defense, the Legion, and yourself 
this morning. We will take it up with the full committee and I would 
hope that we will get it settled pretty soon one way or the other. 

Mr. Ditwee. Thank you, Senator, and I assure you that you won't 
have to come back this afternoon on account of me. 

Thank you very much. 

Senator Symineron., We will now recess the hearing and I want to 
thank you gentlemen for coming here and presenting your position. 

(Whereupon, at 11:50 a. m. the hearing was recessed. ) 
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